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Minister’s Office
Ministry of Finance
120 Plein Street
Cape Town
Oakbay Investments
144 Katherine Street
Sandton 2031
8" April 2016

Dear Minister Pravin Gordhan,

RE: 7,500 POTENT 1AL JOB LOSSES AT OAKBAY INVESTMENTS & OUR
PORTFOLIO COMPANIES

Following

cease working with us, and of continued press coverage of unsubstantiated apd false
allegations against the Gupta family, it has become virtually impossible to continue to
do business in South Africa,

We believe that this is the result of ap anti-competitive and politicaily motivated
campaign designed to marginalise our businesses. We have received no justification
whatsoever 1o explain why ABSA, FNB, Sasfin, Standard Bank and now Nedbank
have decided to close our business aceounts, KPMG themselves sajd that there was no
audit reason to end theijr work with us,

With our bank accounts closed, we are currently unable to pay many of the salaries of
our more than 4,500 employees. We find jt totally unacceptable that the tens of
thousands of thejr dependents would have to suffer a5 5 result of the campaign against
Oakbay and the Gupta family.
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Therefore the Gupta family have come to the conclusion that it is time to refinquish control of
Oakbay Investments and have stepped dewn from all executive and non-executive positions and any
involvement in the day-to-day running of the business.

By doing so, they hope to end the political campalign against Oakbay.

As the CEO | now hope to draw a line under the corporate bullying and anti-competitive practices we
have faced from the banks. The livelthoods of too many People are at risk should our bank accounts
remain closed.

I hope that you appreciate my candour and can see that we are doing everything we can to save
thousands of South African jobs,

If you have any questions, please do not hesitate to contact me.

Yours sincerely
Nazeem Howa
CEQ, Dakbay Investments
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17 April 2016

The Hon. Pravin Gordhan
Minister of Finance
Republic of South Africa

Dear Minister
RE: Apology

Let me start with our deepest apology and regret if our recent letter to you came
across inanywayotherﬂ:anaheartt‘eltappealformistnncetosavemeﬁODjobs
within our group following the decision by financial institutions to cut ties with s,

I waiched your interview with Richard Quest on CNN last week Thursday and
thought I should offer my sincere apologies 1 you as it was never our intention to
come across with any other message other than a Plea to you as political head for the
financial sector to assist us in avoiding this huge impact on the lives of around 50 600
people, if we include families of our cmployees.

With your long history as a leader within our democratic struggle, I know you hold
the livelihoods of our people very dear to your heart and would hope you would
aceept our unequivocal apology. I am sure you would agree that our fragile economy
cannot in any way afford a single unnecessary job-loss, never mind the 7500 people
which would be affected should we not be able fo reverse the current hardline stance
taken by the institutions.

As you are aware the shareholder has resigned all executive and non-executive roles
in our group as a move t address the concems of the parties about possible
association risk, yet we have found the response from the institutions to be
intransigent, even in the face of the real threat of significant job losses and the
concomitant impact on our economy.

Given your strong relationship with the caplains of industry, | would implore you to
help us to save the jobs which, in addition to the personal benefit to the affected
individuals, we believe is in the best interest of our economy and more broadly our
countiry’s overall development.

1 look forward to hearing from you about any poassible assistance you are able to offer
us in these trying times.

Yours sincerely

/éﬁf};‘m

Chief Executive; Oakbay Investments

hJd



STRICTLY CONFIDENTIAL AND LEGALLY PRIVILEGED

Ex parte: MINISTER OF FINANCE

In re: INTER-MINISTERIAL COMMITTEE IN RESPECT OF
ALLEGATIONS LEVELLED AGAINST FINANCIAL
INSTITUTIONS

OPINION

L. GAUNTLETT SC
F.B. PELSER

Chambers
Cape Town i

25 April 2016




Introduction
1 Our consultant is the Minister of F inance (“the Minister™).
2. We have been asked to provide urgent advice on the power of members of the National

Executive, in particular the Minister, to intervene in banker-client relationships, This
is the essential question for advice. Eight related and ancillary issues have been
identified in ovr instructions for consideration;

(i)  the contractual rights of banks to choose their customers, particularly in the light
of requirements relating to international anti-money-laundering, combatting the
financing of terrorism (AML-CFT), and politically-exposed persons (PEPs);

(i) Government’s potential exposure of South African banks to fines by the UK and
USA authorities, where they are perceived to be weak on FATF standards and in
the context of South African banks having previously been fined by the UK’s
Financial Conduct Authority and Barclays PLC in its latest results noted that
ABSA had lodged suspicious transaction reports without much response from the
South African prosecuting authorities; and the potential effect of a large fine
against a South African bank by the US or UK authorities fo vndermine South
Africa’s financial stability objective, sparking a 2008-type economic crisis in
South Africa;

(ili)  whether banks can disclose information to the Minister regarding individual
clients in terms of the Protection of Personal Information Act; and whether banks i

can provide such information to anyone else, like the SARB or the Bank

=4




(iv)

™)
(vi)

(vii)

(viii)

Supervision Department, the Financial Services Board, the Financial Intelligence
Centre, or SARS;

whether anty provision in the Banks Act provides for intervention by the Minister
in a specific banker-client relationship;

whether the Oakbay-case fits within the remit of the Banking Ombudsman;
what a reasonable period is for banks to give to clients when terminating banker-
client relationships;

how de-risking by banks may undermine Governments’ (unlegislated) financial-
inclusion objective (which strives {0 ensure that all people have access to banking
services); and

how a meeting with the banks by the Minister (and Government) may undermine
Government’s legislation (especially the financial sector framework legislation);
whether this will set a precedent for anyone ¢lse experiencing a problem with
any bank; and, more importantly, whether such meeting may undermine the
statement made by the Deputy Minister of Finance on the offer made to him by
significant owners of Oakbay, and whether this charge should not be investigated

first,

As appears from the above issues, the request for advice arises in the context of a recent

delegation by Cabinet of three members (the Minister of Labour, the Minister of

Mineral Resources, and the Minjster of Finance) to engage a number of major South

Aftican commercial banks. The stated intention, as reported in the media, is to “open

constructive talks to find lasting a soltion” after the closure of bank accounts heid by




Oakbay Investments, an entity owned by the Gupta family.

4, We have been briefed with correspondence between the Minister of Mineral Resources
and the Minister of Finance; a circular by the Ombudsman for Banking Services on the
closure of bank accounts; and a 2011 Natjonal Treasury Policy document titled “A
safer financial sector to serve South Africa better”. To the extent necessary we refer to

some of these documents in the analysis below.

5. For the reasons set out in the analysis which follows we advise that there is no legal
basis on which Government may interfere in the banker-client relationship; the banks
are required to honour their confidentiality obligations to its current and former
customers, and are therefore likely to respond, correctly, that they are precluded by law
from answering questions the Ministers may pose; the mooted meeting is likely to
cause unintended comsequences and adverse perceptions regarding Government’s
adherence to the relevant principles governing banker-client relationships,

international norms and best practice.

Analysis

6. The issues for advice tum on the correct legal framework governing banker-client
relationships, and the powers of the Executive. We accordingly deal briefly with each

in turn before addressing the specific questions for advice,

Banker-client relationships




7. It is well-established, as our instructions indeed recognise, that the banker-client
relationship is governed by the private law of contract.! Whether the contractual nature
of the relationship is unique (sui generis), or one of mandatum (mandate) ~ or some
other specific contract - is immateria] for present purposes.® It suffices that the banker-
client relationship is governed by the law of contract. This does not, however, mean
that public law and statutory enactments do not impact on the contractual relationship,
They of course do.> But it does mean that unless authorised to interfere with the
contractual relationship, third parties who intentionally intervene in the banker-client

relationship perpetrates a private law wrong (a delict), which is actionable.*

8. It is an implied term in the contract between a bank and ifs customer that the bank is
under a duty not to disclose information concerning the customer’s affairs.5 This duty

is not absolute, however, A banker may disclose information about the affairs of 5

! Moorcroft Banking Law and Practice (LexisNexis, Durban 2015) jss 11 at 15-1,

% As regards the different constructs, see e.g. Joubert ef af (eds) The Law of South Africa 2™ ed (LexisNexis,
Durban 2003) vel 2 part 1 at para 403; Moorcroft Banking Law and Practice (LexisNexis, Durban 2015) iss 11
at 1524,

* See e.g. Pinto v FNB 2013 (1) NR 175 (HC) at para 93, in which the Namibian High Court held that the relevant
provisions of the Namibian Financial Intelligence Act and Prevention of Organised Crime Act “are to be regarded
as terms imposed by law on the traditional banker-client relationship and that contractual bond that exists between
ﬂlem.”

* This applies also after the terminatien of the contractual relationship, should the interference amount to increasing
{or imposing) a contractual obligation which would otherwise have expired {ef N eethling er al Law of Delict 6% ed
(LexisNexis, Durban 20] ) at 306).

S FirstRand Bank Ltd v Chavcer Publicationy (Pty) Led 2008 (2) SA 592 (C) at para 20; G§ George Consuitants
and Investments (Pty) Ltd v Datasys Ltd 1988 (3) SA 726 (W) at 735D, not affected in this respect by Densam (Piy)
Ledv Cywilnat (Pty) Lid 1991 (1) SA 100 (A),




client under four circumstances ¢ T irst, where the bank acts under legal compulsion.
Second, where the bank is under & public duty 1o make the disclosure. Third, where
the interests of the bank require disclosure, Fourth, where the disclosure is made by
the express or implied consent of the client, When a legal compulsion or public duty

arises is addressed below in dealing with the third ancillary issue,

9. The contractual relationship may be terminated either by mutual agreement {(between
the parties to the contract), or by one party only (acting unilaterally).” Nonetheless,
contracts generally provide cxpressly for a unilatera] right to cancel.? Accordingly the
reference to “certain allegedly unilateral actions™ js — to the extent that it implies that
the unilateral nature of the “actiong™1? Is a cause for concern or recourse —
misconceived. The correct legal position, on the recent authority of the Supreme Court
of Appeal (affirmed by the Constitutional Court’s dismissal of an attempt to appeal the

ruling) is explicitly that a bank may indeed unilaterally close a client’s account,'!

® Joubert et af (eds) The Law of South Aftica 2 ed (LexisNexis, Durban 2003) voi 2 part 1 at para 345, See, too,
clause 6.1 the Code of Banking Practice, which adds two more instances (an account being in defanlt; and a cheque
having been referred to drawer).

7 Joubert et af (eds) The Law of South Africa 20 e (LexisNexis, Durban 2003) vol 2 part 1 at para 403,

¥ Mooreroft Banking Law and Practice {LexisNexis, Durban 2015) iss 11 at 15-29,

? Tt the 20 April 2016 letter by the Minister of Mineral Resources, which was delivered only two days later to the
Minister of Finance,

10 This i evidently a reference to the closure of Qakbay’s bank accounts,

n

It came to & conclusion, Jt exercised its right of termination in a bona fide manner. 1t gave the appellants
4 reasonable time o take their business elsewhere. The termination did not offend any identifiable
constitutional value and was pot otherwise contrary to any other public policy consideration, The bank
did not publicise the closure or the reasons for its decision. It wag the appellants who made these facts
public by launching the proceedings and requiring the Bank to disclose the reasons.”




10. A bark must, however, give reasonable notice of its intention to terminate a client’s
account.'? But the right to terminate i not lost by failing to provide reasonable prior
notice — the termination of the account is merely delayed in the event of premature
putported closure.’? This is because “a patty to an ongoing contractual relationship
terminable on notice should never be denied the right to cancel in terms of the contract,
especially when it perccives that the future of the relationship will not be in its

interests, "4

11. Terminating the banker-client relationship does not, however, terminate the bank’s

duty not to reveal information of a previous client, !

The powers of the Exccutive

12, It is by now well-established that the powers and duties of the National Executive are
governed by the Constitation and national legislation, Ministers, in short, are entirely
“creatures of staty ", as the legal principle js expressed. This means they have no
inherent powers, only powets given to them by law. The principle of legality, which
is a crucial component of the rule of law (which itself, in tumn, is & founding value of

the Constitution),’s provides that an organ of State has no power other than that

12 We revert to this is addressing the sixth ancillary issye,

3 &f Mooreroft Banking Law and Practice {LexisNexis, Durban 2015)iss 11 at 15-31.

4 Ibid,

¥ Clause 6.1 the Code of Banking Practice; Joubert ef g/ {eds) The Law of South 4ffica 2 ed (LexisNexis,
Durban 2003) vol 2 part 1 at pura 403 fn 19,

% Section 1(c) of the Constitntion.
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conferred by law.'? Rt requires that public power be exercised in good faith, and that

powets not be misconstrued or used for purposes other than intended, '8

13. Although ancillary powers not expressly provided may be inferred, this may only be

done where this js necessary by implication in order to give efficacy to express powers.

14, The purported exercise of powers by a member of the executive arm of government
which is not authorised by law is unlawful, and may be resisted by a private entity —

even without first setting aside the purported exercise of public power. '

Overarching guestion for advice: The power of Cabinet to intervene in banker-client

relationships

15, From the above the answer to the fundamental question is clear. It js that save to the
extent that this is authorised by law, no Cabinet member (or Cabinet collectively) has
any power to intervene in the banker-client relationship. As a matier of public law any
such intervention is unlawful and may be ignored by a private entity without seeking
legal recourse. As 2 matter of private law any such intervention constitutes a delict,?

which may resuit in a claim for damages or other legal remedy (like an interdict).

Y Fedsure Lifs Assurance Led v Greater Johannesburg Transitional Metropolitan Council 1999 (1) SA 374 [(.04]
at para 56,

'® President of the Republic of South Afyica v South Africa Rughy Football Union 2000 (1) SA 1 (CC) at para 148,
" See e.g. City of Tshwane Metropolitan Municipality v Cable City (Py) Led 2010 (3) SA 589 (SCA) at para 14;




16.

Whether a legal basis for intervention by Cabinet members exists is considered jn
addressing some of the additional issues identified in our instructions (particularly the

fourth), to which we now turm,

First additional issue: Contractual rights of banks to choose their customers

17.

18.

Banks do not only have a contractual entitlement, but also a legal obligation to choose
their customers carefully. Jtisa continuing duty, and banks’ right to protect their own
Teputation has been recognised as a valid basis for terminating the banker-client

relationship,?!

The Basel Committee on Banking Supervision at the Bank of International Settlements
considers that “the first and most important safeguard against money-laundering is the
integrity of banks’ own managements and their vigilant determination to prevent their
institutions becoming associated with criminals or being used as a channel for money
lamdering”. 22  The Committee recognises as an essential part of banks’' rigk
Mmanagement practices the adoption of effective know-your-customer (KYC) standards.
Proper KYC policies and practices “not only contribute to a bank’s overall safety and
soundness”, but also “protect the integrity of the banking system by reducing the

likelihood of banks becoming vehicles for money-laundering, terrorist financing and

*! Bredenkamp v Standard Bank of SA £td 2010 (4) SA 468 {8CA) at paras 17-19, helding that “reputation is not
hecessarily based on fact, but often on perception,”
# Prevention of criminal use of the banking system for the purpose of money-laundering (December 1988)
available at hitp://www.bis.org/publ/behscl 37.htm,




10

other unlawful activities 23

19. In practice banks give effect to their KYC obligation by adopting client-acceptances
policies™  These include infer alia minimum standards for establishing and
terminating banker-client relationships. These policies generally apply a risk-based
approach which focuses on clients with high risk profiles, as indicated by factors like
the identity and characteristics of the client; country of origin; the banking product
used; and the delivery channel for the business which is being conducted.”* Examples
of factors which increases reputational risk to a bank include any business involvement
on the part of the client in arms trading; human rights abuses; environmental damage
or pollution; undemocratic political regimes.”® An important high risk factor is political
Sxposure. So-called “politically exposed persons” (PEPs)*” are per se high-risk

customers,28

20. Under South African law these principles are given effect to by the Financial
Intelligence Centre Act 38 of 2001 (FICA). It imposes a duty on an accountable
institution to identify and verify new and existing customers, to keep records of certain

information, and to report certain transactions and situations, This reporting duty

2 fhid,
# Moorcroft Banking Law and Practice (LexisNexis, Durban 2015) iss 11 at 9-1.
2 Id at 9-3.

2 PEPs are individualg who are or who have been entrusted with prominent public functions, such as heads of state;
senfor politicians; senjor governmemt, judicial or military officials; senior executives of public organisations; and
important political party officials (id fu 9).

% Moorcroft Banking Law and Practice (LexisNexis, Durban 2015) iss 11 at 95,




21,

11

overrides a bank’s duty of confidentiality towards its client. But the duty is to report
to the Financial Intelligence Cenire — not to Cabinet. Thus, the duty under FICA is for
banks to know their clients (which implies an entitlement to terminate a banker-client
relationship when reputational risks arise), but banks have no right or duty to keep

Cabinet in the know of their clients’ (or their own) affairs.

To this the Banks Act adds further duties to guard against banks being misused for
purposes of market abuse,?® The Banks Act Imposes certain reporting duties on banks,
Again the duiy is not to Teport to the National Executive, or any Cabinet member, The
Banks Act designates the Registrar of Banks as the only authority to whom information
must be furished under the Act*® The Registrar may under certain circumstances
disclose information reported to him to third parties.’’ The Banks Act contemplates
that should there be any concemns regarding the banking sector this be communicated

by the Registrar to inter alios the Minister,32

* Section 60A of the Banks Act,
30 Section 7 of the Banks Act,
3! Section 90 of the Banks Act provides

“Notwithstanding the provisions of section 33 (1) of the South Affican Reserve Bank Act, 1989 (Act
No. 90 of 1989), the Registrar may furnish information acquired by him or her as contemplated in that

{a) to any person charged with the performance of a function under any law, provided the Registrar
is satisfied that possession of such information by that person is essential for the proper
performance of such function by that person; or

(b) to an authority it a country other than the Republic for the purpose of emabling such authority to
perform functions, corresponding to those of the Registrar under this Act, in respect of 2 bank
carrying on basiness in such other country:

Provided that the Registrar is satisfied that the recipient of the information so provided is willing and able

to keep the information confidential within the confines of the laws applicable to the recipient.”

* Section 90(2) provides

“The Registrar must inform the Minister and the Governor of the South African Reserve Bank of any
matter that in the opinien of the Registrar may pose significant risk to the banking sector, the €conomy,
financial stability or financial markets more generelly.”
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It is therefore not consistent with the scheme of the Banks Act or FICA to confer a

power on the Minister to extract confidentia] information from banks.

Secoud additional issue: Exposure of South African banks to fines by foreign authorities

23,

24.

Our instructions identify serious concerns regarding compliance with Financial Action
Task Force (FAFT) criteria, and the consequences of non-compliance. Within the
South African regulatory regime these arc addressed by the Reserve Bank’s Directive
for Conduct within the National Payment System in respect of the Financial Action
Task Force Recommendations for Electronic Fund Transfers, and other measures
supported by the Reserve Bank, What these measures essentially require is compliance

with KYC principles, to which we have already referred,

It is accordingly important that South African commercial banks be permitted to apply
national and international best practice in order to choose their clients, know their
clients, classify the risk to which thejr clients expose them, and decide whether their
business and reputational risks exposure justifies terminating a specific banker-client
relationship. Should Government wrongfully interfere with the exercise of banks’
powers and duties, Government may incur delictual liability for any penalty imposed

on a banks which is causally connected to Government's conduct.

¥ Mooreroft Banking Law and Practie (LexisNexis, Durban 2015) iss 11 at 8-14.
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25. Accordingly Govermnment intervention may expose the financial sector and

Government itselfto legal risks.

Third additional issue: Whether banks can disclose information under the Protection of Personal
Information Act

26, The statatory exceptions to a bank’s duty of confidentiality are generally considered

to comprise those contained in

(i)  section 236(4) of the Criminal Procedure Act 51 of 1977;3

(i)  section 31 of the Civil Proceedings Evidence Act 25 of 1965;3¢
(i)  section 78(13) of the Attorneys Act 53 of 1979;%7

(iv)  section 33 of the South African Reserve Bank Act 90 of 1989;38
(v} scotion 74A of the Tncome Tax Act 58 of 1962;%

(vi)  section 87(2) of the Banks Act 94 of 1990;%

* See e.g. Jones ef of dn Introduction to South Afvican Banking and Credit Law (LexisNexis, Durban 2006) at 6
1n 32, 34; Joubert er af (eds) The Law of South Africa 2™ gd (LexisNexis, Durban 2003) vol 2 part 1 at para 345
fn21.

> This provision applies 1o criminal proceedings. 1t is accordingly of na application in the present circumstances,
36 This section provides that “[n]o bank shall be compelied to produce its ledgers, day-books, cash-books or other
account books in any civil proceedings unless the person presiding af such Pproceedings orders that they shali be so
produced.” It accordingly does not apply.

37 This provision clearly does not apply, because Oakbay is not an attorney, its account is not a trust account, and
there is no request for information regarding the account by any law society,

* This provision deals with the preservation of secrecy in relation to the business of the Reserve Bank itself.
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(vii)  section 37 of the Financia] Intelligence Centre Act 38 of 2002;4
(viif) = sections 64(1) and 65 of the Access to Information Act 2 of 2000;* and

(ix)  section 69 of the National Credit Act 34 of 2005.43

27 Whether and to what extent these (and similar) provisions authorise an exception to the
ordinary principle of banker-client confidentiality depends on the particular facts and
circumstances in which the question arises. Save where a statutory exception properly
applies, banks’ common law contractyal duty as amplified by the constitutional duty to
observe its client's privacy protected by section 14 of the Constitution prevails.4
Cabinet members may not approach banks to disclose information by usurping powers
of other functionaries, and may not purport to use (whether directly or indirectly)
powers conferred for specific purposes for extraneous purposes — however well-

intended.

28. The nature, purpose and scope of the Protection of Personal Information Act40f2013

feported to a person designated by the Minister,

“2 This Act does not apply in these circumstances, because there has been no request for a record.

“ This provision imposes a duty to report details regarding a credit agresment dircctly to the national register, or
to a credit bureau.

“er Investigating Directorate: Serious Economic Qffences v Hyundai Motor Distributors (Pey) Lid: In re Hyundai
Motor Distributors (Pyy) Ltd v Smit NO 200] (1) 5A 545 (CC) at paras 15-18,

% University of Cape Town v Ministers of Education and Culture (House of Assembiy and House of
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render it highly questionable whether a power to disseminate to the Minister of Finance
information which is not otherwise liable be to dissemination to him (under legislation
governing the financial sector) can be construed in fhe current circumstances,
Although certain provisions of the Act are capable of a construction which could in
certain circumstances authorise the dissemination of information to the Minister,
provisions like section 57 restrict such construction or operation (at least to the extent
that, for instance, prior authorisation bas not been obtained from the Regulator, to the

extent that this may be necessary).

29, However, on the basis of the mformation contained in our brief it is not possible to

provide any conclusive view on the application of the Promotion of Personal

positive answer.

* As section 2 records, the putpose of the Act is to

(=) give effect to the constitutional right to privacy, by safeguarding personal information when
processed by a responsible patty, subject to justifiable limitations that are aimed at
(i) balancing the right to privacy against other rights, patticularly the right of access o

information; and
(i) protecting important interests, including the free flow of information within the
Republic and across international borders;

(b} regulgte the manner in which personal information may be processed, by establishing conditions,
in barmony with international standards, that prescribe the minimum threshald requirements for
the lawfu! processing of personal information;

(c) provide persons with rights and remedies to Pprotect their personal information from processing
that is not in accordance with this Act; and

(d) establish voluntary and compulsory measures, incloding the establishment of an Information
Regulator, to ensure tespect far and to promote, enforce and fulfil the rights protected by this
Act.”
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Fourth additional issue: Whether any provision in the Banks Act provides for intervention by
=l ONAL 1ssue.  Whether any

the Minister in a specific banker-client relationship

30. R is precisely because the overall political responsibility for the banking sector rests

with the Minister,*” and because the Banks Act is a particularly important component
of the statutory scheme governing banks, that any ministerial power to obtain
information would have been expected to have been provided for in the Banks Act
itself. The Act does not, however contain any specific provision which empowers the

Minister to obtain information directly from a bank regarding its client.

31. Unsurprisingly the Act also does not contain any provision which contemplates that
any oversight responsibility or power the Minister may have under the Act is somehow
to be exercised together with the Minister of Labour and the Minister of Mineral
Resources. Nor does the Act contemplate that labour matters or the state of the mineral
Sector may justify the Minister in exercising any power conferred on him by the Act
itself. Were the Minister to exercise any such power by taking into account
considerations other than those relevant to the banking sector or the dictates of
unauthorised third parties {(which may include other Cabinet members), his conduct
would be ultra vires the Banks Act, unlawful, and liable to be ignored by any of the

batks with impunity and set aside by a court should the matter become litigious.

47 Mootcraft Banking Law and Proctice (LexisNexis, Durban 2015) iss 11 at 2-8,

S
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Fifth additional issue: Whether the Oakbay case fits within the remit of the Banking
Ombudsman

32 The Ombudsman for Banking Services has jurisdiction over complaints falling under
the Code of Banking Practice.® This Code applies to personal and small business
customers. A small business is one with a tumover of less than R10 million per year.*®
We have not been instructed as regards Oakbay’s annual turnover. Should it be more
than R10 000 000 per annum (as we suspect), or should any claim which might arise
exceed R2 000 000, the jurisdiction of the Ombudsman is excluded on this basis alone.
Other factors may also cither exclude the Ombudsman’s jurisdiction,*® or render it
prémature o exercise any jurisdiction which the Ombudsman may otherwise have

had.!

33. It accordingly appears to us that the remit of the Ombudsman for Banking Services

does not include the Oakbay matter.

Sixth additional issue: A reasonable notice period

34. The Code of Banking Practice recognises a bank’s right to close a customer’s account,

% E.g. if the dispute concerns the exercise of the bank's commercial judgment.
*IE.g. a failure to exhaust internal complaint processes with the particular bank concerned.
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and provides that this must generally follow “reasonable prior notice™.3? The Code
does not state what a reasonable period is. It does, however, recognise circumstances

in which an account may be closed by a bank without any prior notice.

35, The legal position is that what constifutes reasonable notice depends on the
circumstances of a particular case. In the context of closing bank accounts the character
of the account and any additional special facts are relevant considerations to be taken
into account.™ The Ombudsman for Banking Services has confirmed in a circulated
bulletin on closing bank acconnts that what constitutes a reasonable notice period will
depend on the merits of each particular case, Generally, however, a period of between
one and two months would be considersd reasonable in respect of an individual
account, and two to three months for business accounts. This depends on the nature of

the accounts and the number and nature of transactions on the account.

36. The above periods are longer than the one-month period applicable under the
equivalent code in the United Kingdom, 55 They have been increased to afford clients

sufficient time to change banks and transfer debit orders 5

*2 Clause 7.3.2 of the Code,

%3 Clavse 7.3.3, which refers to instances where (i) a bank ig compelled to close an account by law or international
best practice; (ii) a customer have not used an account for g significant period of time; and (i) there is reason to
believe that the account ig being used for any illegal purposes.

M Prosperity Lud v Lioyds Bank Lid (1923) 39 TLR 372,

* Hapgood Paget’s Law of Banking 13® ed (LexisNexis, London 2007) at 153, referring to clause 7.3 of the UK
Banlking Code,

% Ombudsman for Banking Bulletin no. 3 (15 August 2012) at p 4.
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In the absence of specific factual mstructions bearing on the issue, it accordingly

appears that the default reasonable notice period is two to three months,

Seventh additional issuc: Whether de-risking by banks may_yndermine Governments®

(unlegislated) financial-inclusion objective

38.

39.

As we understand it, this question probes whether banks’ duties to assess risks and
guard against them (in the interest of banks, their other customers, and a sustainable
financial sector) conflict with Government’s goal of achieving universal inclusion in

the banking system.5”

We do not perceive a real tension between these duties and the stated objective. This
is because unquatified and universal access to banking services cannot be a legitimate
govemmental objective to be pursned at the expense of vulnerable bank users. It is for
this reason that the national and international legal infrastructure governing banking
presupposes that the financial system indeed be protected against (and, if necessary,
closed to) certain individuals, entities and their transactions. The result is that a legal
obligation s imposed on banks to manage risk profiles, and banks have a legal
entitlement to terminate a banker-client relationship when in their assessment the

relationship exposes the bank to reputational and business risk.

57 Our instructions formulate this issuc as forming part of the sixth issue, but we address it separately as a seventh

issue.
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It is the unlegislated Government objective of an all-inclusive banking system which
has no legal status. However desirable an all-inclusive system might otherwise be, a
Govemment objective with no legal force cannot detract from pre-existing legal rights
and duties which are consistent with international norms. This is because common law

and statutory rights and duties are of a higher legal status than Government policies,>®

There is, moreover, a binding precedent for the legal principle that a client cannot be
imposed upon a bank merely because the client might otherwise be rendered without a
bank*® In Bredenkamp the Supreme Court of Appeal held that any such imposition
would be unfair, and was not supported by any constitutional imperative or public

policy consideration.5

Accordingly the objective of achieving a banking sector which leaves no one without
a bank cannot dilute banks’ legal duties or divested them of vested rights. QOtherwise

the banking sector will be rendered unsustainable, which would be counterproductive,

Eighth additional issye: Implications of ministerial meeting

43.

For the reasons set out above, the mooted ministerial meeting is not authorised by
legislation governing the financial sector. To the extent it seeks to extract information

or an explanation which is not permitted, it would be unlawful and unenforceable.

% dkani Garden Route (Ptp) Lid v Pinnacle Point Casino (Pyy) Ltd 2001 (4) SA 501 (SCA) at para 7.
b Bredenkamp v Standard Bank of §4 Ltd 2010 (4) SA 468 {8CA).
% Id at para 60.
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Meeting with the banks may undermine Government’s or the Minister’s authority if

either of them is seen to make demands which cannot be enforced,

If the banks nonetheless yield to what they may otherwise have regarded as an abuse
of public power, then it may indeed set an adverse “precedent” — as our instructions put
it. We use the word in inverted commas, because an act of exceeding public power
cannot create what in law constitutes a precedent. Even if de facto permitted, it still
remains de lege an illegality without any precedential effect. But it may nonetheless,
in the sense contemplated colloquially, set an adverse climate as regards what the
financial and other sectors are expected to tolerate. Such conduct may indeed have

very adverse national and international consequences. But these are not for us to

identify or quantify.

Finally, it does appear to us that Government exposes itself to criticism of inconsistent
conduct if it were to meet with banks despite the Deputy Minister of Finance's
statement remaining unaddressed.s! If it is correct that significant owners of Oakbay
presented themselves as people with power to offer ministerial positions, then they

qualify as PEPs. In that event Banks’ perception that Qakbay presents business and

%! The relevant part of the statement to which we understand our instructions refer is para 6 of the media statement
of 16 March 2016 issued by the Ministry of Finance. It reads

“Therefore let me state the facts on the matter of whether 1 was approached by nengovernmental

rejection of their offer is that it makes a mockery of our hard earned democracy, the trust of pur people
and no one apart from the President of the Republic appoints ministers. Let me also plece it on record that
there was no discussion between the Deputy Secretary General of the ANC Ms Jessie Duarte and myself
on this matter,”
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reputational risks to themselves and to their other customers camnot be second-
guessed,% especially not by Government, But Government might, if it is perceived
(even if wrongly s0) to meet with banks at the instance of Oakbay’s owners, create
unintended consequences. In the curreni context® and a climate®* perception is

important.

Conclusion

46. For the reasons set out above we conclude that the contemplated meeting is not
authorised by law, and that its potential adverse consequences should be seriously
considered and mitigated by appropriate public statements before and after the

meeting — were the meeting nevertheless to proceed (despite our advice to the

contrary).
We advise accordingly.
J.Y. GAUNTLETT SC
F.B. PELSER
Chambers
Cape Town
25 April 2016

62 As the Supreme Court of Appeal held in Bredenlamp v Standara Bank of 54 Ltd 2010 (4) SA 468 {SCA) at
para 63, it is not even “for a court to assess whether or not & bong fide business decision, which is on the face of it
reasonable and raticnal, was objectively ‘wrong’ where in the circumstances no public policy considerations are
involved.”

%3 Bredenkamp v Standard Bunk of 84 Lid 2010 (4) SA 4568 (SCA) at para 19,

4 Economic Freedom Fighters v Speakey ef the National Assembly; Democratic Alliance v Speaker of the National
Assembly (CCT 143/15; CCT 171/15) [2016] ZACC 11 (31 March 2016) at para 8.




MINISTER; FINANCE
REPUBLIC OF SOUTH AFRICA

Private Bag X115, Preforia, 0001, Tel: +27 12 323 8911, Fax: +27 12 323 3062
PO Box 28, Cape Towsn, 8000, Te), +27 21 464 6100, Fax: +27 21 467 2934

Mr Nazeem Howa
Chief Executive Officer
Oakbay Investments
144 Katherine Strest
SANDTON

2031

Dear Mr Howa
MEETING ON CLOSING OF OAKBAY BANK ACCOUNTS: 24 MAY 2016

Thank you for meeting with me this momming, together with some of my officials. The
meeting was in response to your letters dated 8 and 17 April 2016 fo discuss the recent
closure of certain Oakbay bank accounts.

We informed you that banks operate in a highly-reguiated environment, and a range of
factors could give rise 1o a bank's decision to close an account. [ attach an information
document outlining the regulatory framework governing the banking sector and financial
sector. More information is also available on our website {www.treasu .gov.Za) and several

international websites, like www., bis.org and www fatf com.

It was evident that you have not, as yet, exhausted all legal remedies, including approaching
the court for appropriate rellef, |t was also pointed out that an application to courl can also
be in the public interest and help to strengthen the current regulatory regime in order to
serve customers better.

We agreed to continue engaging and you would provide us with any relfevant information.

In conclusion, we pointed out that the recent attacks on the integrity of the National T reasury
are not helpful or in the national interest and should be avoided.

Yours sincereiy

o

PRAVIN J GORDHAN, MP
MINISTER OF FINANCE
Date: 24..¢5. 201g




Aide Memolre

Background

1. This note arises from a istters B and 17 Aprll 2026 Oakbay addressed to the Minister of
Finance, and subsequent communication,

% The alm of the meeting was to clartfy and expisin the current glabal and national seguatory

framewoik ; andl what cafi and cannot be done by ‘bani and bank clients; in terms of the
regulatory framework.

3. Wewishio state emphatically that we wil contribate in whatever legally permissable way
possible to save the jobs of workers, _

4. Itis therefore imperative that af parties, including-Cakbay, abide by the faw and Tegulatory

framework summarised below,

OVERVIEW OF FINANCIAL REGULATORY FRAMEWORK FOR BANKS IN SOUTH AFRICA
1 Overview

Domestic banks are not only regulated by domestically, but also by overseas regulators in countries
where such financial institutions have a presence or transact with other financlal Institutions besed
In that country. For this reason, financial Institutions are regulated In terms of tough Intemational
standards like Basel I and Financfal Action Task Force {FATF) recommendations on anti-money

turn will signficantly reduce economie growth and result in the joss of many Jobs. For example, more
than a million jobs were lost in 2008 a5 & result of a bank fajlyre in the UsA,

It Is essential that South Africa’s financial system remains part of the giobal financiai systam. Belng
pert af the global financial system facilitates:

* Selling of government bonds to fund the budget deficit and infrastructure

*  Funding of the country’s current account deficit

& Forelgn direct Investment, and the Beneration of jobs

¢ Trade, both imports and exports, including financing for such trade,

*  Access to global payments system, which enables payments for imports and exports.,
purchasing goods and serves on-line, and belng abla to use yourr credit cards overseas

*  Insurance and remittances.

The Implcations of belng excluded from global markets would be catastrophic, with Jong term
structural effects. Such an adverse Impact can be seen In countrles, such as the Islamic Republic of
iran, which have been at the recelving end of sanctions imposed by jurisdictions like the USA and EU.

Cablnet has since the 2008 Global Financis] Crisis adopted numprous decksions {all availabla on
W OV. 73 85 part of post-Cabinet media statements) intended to protect the integrity of the South
African financial system and introduce Measures to make it safer and serve SA better. Cabinet has
noted that it Is In South Africa’s best retionsl interests to ensure that the domestic financlal sector s




regulated according to International standards in order to promote economic growth and reduce the
risk to the national fiscus.

In addition to prudential and anti-money laundering and counter terrorism szandards, banks are also
expected to comply with market conduct standards, including treating customers fairly, and
afternative dispute resoiution through the ombuds System,

In addition, it was noted that are 35 deposit-taking banks, of which 17 are locally incorporated,
Aside from the four or five banks named by Oakbay, it Is not clear whether Oakbay has exhausted ite
all its options and applied to the other registered banks for banking facllities,

2. How is compilance monitored at an international [evel?

In order to ehsure the consistent implementation of agreed [nternational standards by all countries,
all countries subject themselves to a humber of assessments and peer reviews, Thess include, for

increased following the global financlal crisls, with 520 countries and other major economies being
evaluated more often under a revised more stringent methodology.

Interfering with the operational independence of financal Institutions, Further, taxpayer funds will
be liable for any damage suffered by banks for accepting such high-risk clients.

2. What could be the consequence of South African banks not complying?

Fallure to comply with standards ke Basel M and FATF standards exposes a country to punitive
measures from overseas regulators, South African financia) institutions may aiso lose or be refused
correspondent banking relations with other foreign banks if they are of the view that they operate
in, or are not subjected to, a regulatory environment which Is not recognised as adequate In the
fight against money laundering and terrorism finance, One of the key principles in ali the different
standards that apply to the financial sector Is that of the operational independence of regulators and

supervisors,

In 2014, the G20 {through the Financial Stability Board) agreed on a common toolkit available to
overseas supervisors to deal with countries deemed to be “non cooperative jurisdictions”. The
Financial Stabifity Board describes in its report:

" w0 5t of meosures thot could be taken after a Jurisdiction is listed as non-cooperative, to
safeguard the global financial System and ta apply additlonal pressure to improve the jurisdictions
adherence”

These measures, as applied by overseas regulator to thelr banks, include;

i) Preventing Sauth African banks from doing business with forelgn banks;
iM) Banks will have Increased regulatory requirements Impozed on them by overseas

regulators:




i} International banks will be banned from doing business in South Africa; and
W] Increased audit requirements.

Imposed on BNP Paribas by US Authorities, and could by themselves generate a finanelal crisis in 8
smaller economy like ours, SA banks have recently been fined lesser fines by UK and ather

authortties,

Cabinet has approved the strengthening of current entl-money lsundering and counterfinancing
terrorism legislation, as evidenced by the Financig| Intelligence Amendment Bil) currently before

4. What has happaned in other countries?

Given the serlous and slgnificant tonsequences of South Africa being found non-compliant with the
Intemational regulatory requirements and the farge fines farelgn regulators may Impaose, banks have
a duty to monltor bank accounts and to take active steps to ensure that their actions meet the
regulatory and international requirements. In this respect South Africa Is not an outlier, In February,
{2015) a leading US bank { J.P. Morgan Chase & Co.j closed more than 100,000 accounts through
antl-money-laundering screening and cut ties with over 5,000 Individuals that pose risks to the bank.

In the EV and UK, Deutsche Bank®, Barclays and UBS, despite the assessed ‘Tow sk’ of thelr
operating environment, have taken significant steps mcluding account ctlosures, The three lenders
have closed the accounts of between 20,000 and 35,000 customers, The action by these leading
Furopean banks Uiustrate the increased seriousness and aggressiveness with which the workd’s
biggest banks ara ciosing client accounts which they consider too risky ~ elther under antl-mongy

National Treasury has taken particular note of this as Ip Morgan, Barclays and Deutsche Bank
collectively account for about a third (31%), when other US and EU banks are included CitiBank, that
number is as much as 50%, Therefore as much as haif of the debt the Bovernment lssued this year
to support a varisty of the social programmes of government requires fall outside the direct
influence of domestic regulators and Is maintained only through the ‘mutuai trust’ of domestic

regulatory arrangements.
5. Why would a bank close down the accounts of a client?

it should be noted that banks routinely close some accounts every year, where such ' client has
either not complied with demestic regulatory standards, or simply not adherad to contractual

/
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Banks have also signed up to & Code of Banking Practice. Oauses 7.1, 7.2 and 7.3 cover the process

accounts, including If they are compelled to do so under Jaw or intemational best practice, if the
account has not been used for a significant period of time, or if there are reasons to believe the

account Is being used for illegal purposes.

6. What can affected customers do?

Custumers do have recourse when affected adversely by banks, via the ombuds system and the
courts. Howver, such recourse needs to take Into account tha following:

*  Relationships between banks and their clients are private and confidenttal,

» Government therefore has limited scope to Intervene on behalf of specific clients,
but must rather ensure that the reguiatory framework Boverning these relationships
Is It aceordance with the existing legal framework.

* Company cllents however may approach the courts to provide reliaf over elements
of the contractual terms of the relationship between themselves, their institution
and the banks. Smalf businesses and individual customers can also approach the
benking ombud,

In addition, it shouid be noted -

A. Customers that are affacted by such & closure can @pproach the courts, and seek for damages
from their bank, There is an established case law that provides for the circumstances under
which the closure of aecounts is not allowed.

B. The courts would be best suited to make an impartia) Judgement on the actions of the bank In
relstion {0 Rs customer.

C. To the hest of our knowletige, Oakbkay has not waived Its customer rights to confidentality to
enable banks to report to their regulator on their reasons for closing thelr accounts.

D. If there is the willingness to make disclosure and provide full access to transactions, the banks
and regulators might be able to respond more clearly and openly to the issues at hand.

E. In the circumstances, an approach to the courts remalns an option. Any aggrieved customer or
company has nething to feer from such action, as long as it has adhered to the laws of the

country.

M r————_
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OAKIAY

24" May 2016

Minister Pravin Gordhan
Minister of Finance
Republic of South Africa

Dear Minister
RE: Meeting on closing of Oakbay Bank Aceounts: 24 May 2016

Thank you very much for the cordisl meeting this morning to discuss the decision by the four
major banks operating in our country to close our bank accounts,

Thank you, too, for the documents outlining the regulatory environment in which the banks
operate.

Given the time challenges facing us during the meeting and your suggestions around legal
remedies, I thought it prudent to place on record that following detailed discussions with
several legal advisors, we are of the strong view that given the contractual rights the banks
have, any legal approach may indeed be still-born. The banks have each said as much 1o us in
their correspondence to ourselves. As mentioned this moming, we have also being told by the
key regulators such as the Banking Ombud and the National Consumer Council that our matter
falls outside their jurisdiction.

It certainly is our view that this flies in the face of the banking code of good practice, yet, as
case law suggests, will fail in a conrt of law, Given this position, as well as the decisions of the
responsible regulators, we seem to have no options open to us other than our appeal to you for
assistance.

We were also particularly engaged with paragraph 5 of your Aide Memoire which provided
some detail with the reasons why banks would close accounts., As discussed fully with you,

recall the detail shared with you today of the due diligence exercise we underwent around the
proposed purchase of a bank, as well as the detaj] shared with you around the Reserve Bank
requests for information around currency exchange. Most importantly, we have 16 years of
audit reports from KPMG, one of South Afiics’s leading audit firms which backs our view that
we have done nothing wrong,

It was good to hear this morning that you share our concern around the livelihoods of our 7500
staff, which once again confirms your strong pedigree as a liberation fighter.



As you are aware the shareholder has resigned all executive and non-executive roles in our
group as a mave to address the concerns of the parties about possible association risk, yet we
have found the response from the institutions to be intransigent, even in the face of the real
threat of significant job losses.

While I understand the legal impediments facing you as political head of our economy as well
as the challenges presented by the current regulatory framework, I would like to believe that
our detailed discussion this morning will open the way for you to consider those difficulties
against the obvious requirement for South Africa to create a business environment which will
promote job creation and economic growth. I would suggest what has happened to us does no
such thing and in fact should be viewed as creating a negative perception around foreign direct
investinent,

Finally, we note your comment around recent attacks on the National Treasury, Let me state
for the record, we are fiercely patriotic, and as such support all institutions of our country,
including Treasury,

I look forward to hearing from you about any possible assistance you are able to offer us in
these trying times. As you would have heard in our meeting and hopefully from this letter we
have exhausted alf options, and as a South African company - which is fully compliant to all
the banking regulations - we are appealing o you to facilitate our rights in terms of Clause 5
of your Aide Memoire which taiks very cleatly of Government Policy as it applies to any
community or individual.

As democrats, we cannot standby as 7500 livelihoods are placed at risk through decisions
which seems to have been taken without any due process around compliance.

Yours sincerely

e

Nazesm Howa
Chief Executive
Oakbay Investments

S et s




STRICTLY CONFIDENTIAL AND LEGALLY PRIVILEGED

Ex parte: MINISTER OF FINANCE

In re: COMPLAINT BY OAKBAY INVESTMENTS (PTY) LTD
AGAINST CERTAIN FINANCIAL INSTIT UTIONS

OPINION

J.J. GAUNTLETT 8C
F.B. PELSER

Chambers

Cape Town

29 May 2016




Introduction

Our consultant is the Minister of Finance {(“the Minister™).

We have previously advised on issues regarding an inter-ministerial committee

established to deal with allegations levelled against financial institutions by Oakbay

Investments (Pty) Ltd (“Oakbay™). In an opinion dated 25 April 2016 we advised that

Government has no power to interfere with the banker-client relationship, and that

banks are under a legal duty to observe their confidentiality obligations to current and

former customers. We are now asked to advise on three ancillary issues;

(1) Whether banks are legally obliged to provide Oakbay with reascns for closing
Oakbay’s accounts.

(2) Whether it would be permissible for the Minister to approach the banks to request
rcasons and whether the banks would be obliged to comply with the request by
the Minister if Qakbay waives its right to confidentiality,

(3) Whether the current regulatory system provides a mechanism through which the

Minister can intervene at the instance of Oakbay.

We have been briefed with comrespondence between the Minister and the CEO of
Oakbay dated 8 April 2016, 17 April 2016, and 24 May 2016. In the analysis which
follows we first set out the contents of these letters in relevant part before addressing

each of the three questions.




B. Analysis

4. The three ancillary questions for advice arise in the context of the correspondence
between the Minister and Oakbay. As will be seen, Oakbay’s specific request in the
last Ietter (and the basis on which it is advanced) bears particularly on the third
question. Accordingly the relevant parts of the correspondence are shortly summarised

before turning to each question for advice,

(1) The correspondence

5. In the first of the aforesaid letters, written by Oakbay’s CEQ to the Minister, the latter
is informed of potential job losses following “the unexplained decision of 2 number of
banks, and of our [Oakbay’s] auditors, to cease working with us [Oakbay], and of
continued press coverage of unsubstantiated and false allegations against the Gupta
family”, as a result of which “it has become virtually impossible to continue to do
business in South Africa.”! The letter attributes the banks’ and auditors’ decisions to
“an anti-competitive and politically-motivated campaign designed to marginalise our
business.”? It states that Qakbay is “currently unable” to pay “many of the salaries of
our more than 4 500 employees™.> Oakbay envisaged that the political campaign

against it would be ended by the Gupta family relinquishing control of Oakbay.*

! Second paragraph of Oakbay’s CEO’s letter dated 8 April 2016 to the Minister.

2 Third paragraph of Oakbay’s CEO’s letter dated 8 April 2016 (0 the Minister.

¥ Seventh paragraph of Oakbay’s CEO's letter dated 8 April 2016 to the Minister.

* Eighth and ninth paragraphs of Oakbay’s CEQ's letter dated 8 April 2016 to the Minister.




6. The second letter, again by Oakbay’s CEO, apologises to the Minister for any adverse
impression that the first letter created.5 It explains that the first letier was addressed to
the Minister in his capacity “as political head for the financial sector”,® invokes the
Minister’s involvement in the democratic struggle, and refers to “our fragile
economy”.” It confirms that “the shareholder has resigned all executive and non-
executive roles in [the Qakbay] group™.® Yet Oakbay “found the response from the
institutions to be intransigent”™.” On this basis the second letter implores the Minister
to assert his “strong relationship with the captains of industry” to save the jobs of

Osakbay’s employees in the interest of the couniry’s economy and development. 1¢

7. In response to these letters a meeting was convened between the Minister and Oakbay
on 24 May 2016. The Minister’s letter o Oakbay’s CEO on the same day recorded
what was conveyed at the meeting. It is that the Minister could not intervene in the
banker-client relationship or interfere with the re gulatory authorities’ functions,!’ and

that Oakbay has not exhausted its legal remedies (which include approaching a court).2

8. The letter attaches an aide memoire which confirms the Minister’s undertaking to

# Para 1 of Oakbay’s CEO's letter dated 17 April 2016 to the Minister,
® Para 2 of Oakbay’s CEO’s leiter dated 17 April 2016 to the Minister.
? Para 3 of Oakbay’s CEO's letter dated 17 April 2016 to the Minister.
$Para4 of Oakbay’s CEQ’s letter dated 17 April 2016 to the Minister.
9 Para 4 of Oakbay’s CEO's letter dated 17 April 2016 to the Minister.
" Para 5 of Qakbay’s CEQ’s letier dated 17 April 2016 to the Minister.
" Para 3 of the Minister's letter dated 24 May 2016 to Oakbay's CEQ,
"2 Para 4 of the Minister’s letter dated 24 May 2016 to Oakbay’s CEO.




“contribute in whatever legally permissibie way possible to save the jobs of workers."!3
But the aide memoire also notes that a failure by South African banks to comply with
international standards may lead (o Job losses of more than a million, as the 2008
banking crisis in the USA demonstrated,!® The aide memoire further reflects that 17
locally-incorporated deposit-taking banks exist, and that Oakbay did not indicate
whether it applied to any of these institutions for banking facilities.'S The aide memoire
also  identifies far-reaching adverse macro-economic consequences should
Government intervene in banks’ business.'S [t further explains that the regulatory
regime governing banks has resulted in over 100 000 accounts being closed by a single
leading US bank,'” and between 20 000 and 35 000 cven in “low risk” operating
environments.in the EU and UK by leading banks like Dentsche Bank, Barclays and
UBS.” This not only demonstrates reputable banks’ conduct in compliance with the
regulatory regime, but also the risk of their withdrawal from countries whose regulatory
frameworks are perceived as insufficiently robust.”” It could also hold adverse
consequences for the South African Government’s social programmes.?’ The aide
memoire concludes by identifying recourse open to an aggrieved customer whose bank
account is closed.?! 1t states that “an approach to the courts remains an option™ and |

that “[a]n aggrieved customer or company has nothing to fear from such action, as long

“ ltem 3 s.v. “Background” on the first page of the aide memoire.

" First para s.v. “Overview” on the first page of the aide memoire.

** Last para s.v. “Overview” on the second page of the aide memoire.

8 8.v. “How is compliance monitored?” on the second page of the gide memoire,

7 First para s.v. “Whet has happened in other countries?” on the third page of the alde memoire.

'® Second para s.v. “What has happened in other countries?” on the third page ofthe aide memoire.
1® Second para s.v. “What has happened in other countries?” on the third page of the aide memoire.
? Third para s.v. “What has happened in other countries?” on the third page of the aide memoire.
1 S.v. “What can affected customers do?” on the fourth page of the aide memoire.




as it has adhered to the laws of the country.”2

9. In the final letter Oakbay’s CEO thanks the Minister for the aide memoire.> It reveals
that Oakbay sought advice from “several legal advisors” who are “of the strong view™
that banks have acted within their contractual rights and that “any legal approach may
indeed be still-born,”2* This, the letter states, is borne out by correspondence by the
banks (which correspondence does not appear to have been shared with the Minister).2*
Hence Oakbay “will fail in a court of law”, its letter states.”® The letter appears to
imply that the absence of a legal remedy, and the responsible regulators’ responses that
they could not intervene, is a basis fora political intervention by the Minister.?” This
despite “the legal impediments facing [him] as political head of [South Africa’s]
cconomy as well as the challenges presented by the current regulatory framework” 28
Yet the letter repeats the prior recordal that “the shareholder [of Oakbay] has resigned
+++ 8 amove to address the concerns of the parties about possible association risk™.2?
(It will be recalled that the first letier attributed the banks’ decision to close Oakbay’s
accounts to “an anti-competitive and politically motivated campaign”® waged “against

the Gupta family”*! The suggestion was that improper political pressure would have

Z Para E s.v. “What can affected customers do?” on the fourth page of the zide memoire,
 Para 2 of Oakbay’s CEQ’s Jetier dated 24 May 2016 1o the Minister.

 Para 3 of Oakbay’s CEQ’s letter dated 24 May 2016 to the Minister.

* Para 3 of Oakbay’s CEO’s Jetter dated 24 May 2016 to the Minister.

% Para 4 of Oakbay’s CEQ"s letter dated 24 May 2016 to the Minister.

* Para 4 of Oakbays CEOQ’s letter dated 24 May 2016 to the Minister.

 Para 8 of Oakbay’s CEO’s letter dated 24 May 2016 to the Minister.

* Para 7 of Qakbay’s CEQ’s letter dated 24 May 2016 to the Minister.

* Para 3 of Oakbay’s CEO’s letter dated 17 April 2016 to the Minister.

31 Para 2 of Oakbay’s CEQ’s Ietter dated 17 April 2016 to the Minister.




been remedied by the resignation of the Gupta family as shareholder; not that the
remedy is to apply political pressure in the opposite direction.} The letter states vaguely
that Oakbay has “exhausted all options™,* but does not identify whether it had sought
to open an account with any of the other financial institutions to which the aide

memoire refers,

10. Ultimately, what the correspondence reflects is that Oakbay’s request to the Minister
is for him to exercise a political power pursuant to Government policy reflected in
clause 5 of the gide memoire — there being, as Oakbay apparently acknowledges, no
legal basis for the Minister to tervene. The pressure sought to be brought to bear
upon the Minister is the livelihoods of now 7 500 Oakbay employees (previously the
mumber was 4 500)* being “placed at risk through decisions [by the banks] which
seems [sic] to have been taken without any due process around compliance” > Quite
what is meant by the Iatter phrase is not made clear. It does however suggest a legal
cause of action: the lack of “due process”. This is not consistent with the legal advice
Oakbay has disclosed it has received: that Oakbay has no legal recourse against the

banks.

(2)  The questions for advice

11, In our previous opinion we have dealt with banks® contractual power to terminate the

3 Para 10 of Ozakbay’s CEO's letter dated 24 May 2016 to the Minister.
% Para 7 of Oakbay’s CEQ's letter dated | 7 April 2016 to the Minister.
* Para 11 of Oakbay’s CEO’s letter dated 24 May 2016 to the Minister,




banker-client relationship; the duty of banks not to disclose information of a previous
client; and the Minister’s power conferred by statute, We explained that without a
statutory power to do so, the Minister has no legal authority to intervene. Conversely
heis under a common-law duty not to interfere with the banker-client relationship, We

refer to the legal framework set out in the previous opinion and do not repeat it here.

a) First question: Are banks legally obliged to provide Oakbay with reasons for

closing Oakbay’s accounts?

12, The duty to provide reasons for conduct is one imposed by administrative law on a
public authority exercising public power.’5 A commercial bank’s closing of its
Customer’s account is not governed by administrative law 3 Accordingly there is no
Iegal obligation to provide reasons for closing an account.” Nor is any such
entitlement or duty created by the Code of Banking Practice.3® It also does not appear
that any such contractual entitlement has been agreed by Oakbay with any of its
erstwhile bankers, otherwise Oakbay would not have stated in its letter to the Minister

that it has been advised that it has no sustainable legal cause of action.3®

35 Section 33(2) of the Constitution; section 5(1) of the Promotion of Administrative Justice Act 3 of 2000,

% Although the Supreme Court of Appeal recorded in Bredenkamp v Standard Bank of $4 Ltd 2010 (4) SA 468
(SCA) ut para 55 the appellant’s contention that “the banking industry is in the bands of few who enjoy significant
market power. It is accordingly a case “where private Power approximates public power or has a wide and public
impact™, it did not uphold the argument ~ rejecting it by implication.

% Significantly in Bredenkamp v Standard Bank af S4 Ltd 2010 (4) SA 468 (SCA) at para 64 the Supreme Court
of Appeal appeared to have implied that in order for any duty to exist on a bank to the effect that an account may
enly be closed on good canse shown, this would require a contractual term or the development of the common law.
3 Clause 7.3.2 of the Code of Banking Practice merely provides that a bank “will not close [ customer’s] aceount
without giving [the customer] reasonable prior notice”. -

* Paras 3-4 of of Oakbay’s CEQ’s letter deted 24 May 2016 to the Minister.
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Accordingly there is no legal obligation on the banks to provide Oakbay with reasons.
But even were it otherwise, the temedy is one only capable of being exercised by

Oakbay itself, as the answer to the second question (to which we now turn) confirms.

(b)  Second question: May the Minister approach the banks 10 request reasons for
closing Oakbay's accounts, and would the banks be obliged to comply with the
request by the Minister if Oakbay waives its ¥ight to confidentiality?

The client-banker relationship vests a duty in the bank to honour the confidentiality of
the client’s information, and it imposes a duty on the bank to honour this duty.

Accordingly a client may indeed waive its right to confidentiality.*°

The onus of proving a waiver is on the person who raises it. That party must
demonstrate that the right-bearer, in this case Oakbay, with full knowledge of its right,
decided to abandon it, whether expressly or by conduct plainly inconsistent with an
intention to enforce it.*! Accordingly, should the Minjster rely on a waiver, he would
bear the onus. A waiver is not lightly presumed. None of the letters to the Minister

contains anything which is compatible with an inference of wajver.

Thus, at a factual level the first question cannot be resolved on a basis which

% Clause 6.1 the Code of Banking Practice; Joubert et al (eds) The Law of South Africa 2™ ed (LexisNexis,
Durban 2003) vol 2 part 1 at para 345,
*! Borstlap v Spangenberg 1974 {3) SA 695 (A) at 7T04H.
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circumvents the Minister’s general duty not to interfere in the banker-client
relationship, which survives any termination of the contract between Oakbay and its
banks. Only were Oakbay subsequently to waive its right to confidentiality does the
legal question as regards the Minister’s legal authority and banks’ legal entitlements

arise.

As regards banks’ legal entitlements, should Oakbay waive its right to confidentiality,
2 bank would not be able to invoke it at jts own instance to refuse to disclose otherwise
confidential information. This is because the confidentiality is that of a client, not a
bank. Once the right is waived a bank has no duty to observe confidentiality, and it in
any event never had any right to resist disclosure: only a duty to do so (for as long as

confidentiality subsists).

But the correct question is not whether the banks can invoke a waived right to
confidentiality. It is whether the Minister has the power to request jnformation in the
first place — whether or not the information is subject to confidentiality or not, This is
becanse the Minister only has such powers as are conferred on him by law, As our
previous opinion identified, it is the Banks Act which would have authorised the
Minister to obtain information from banks. But this Act does not authorise this. It
authorises the Registrar of Banks as the only authority to whom information must be

fomnished under the Act.

Accordingly whether or not Oakbay waives its right to confidential information (which
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it has not yet done), the Minister is not empowered to approach the banks to obtain
information regarding Qakbay. On that basis alone banks are entitled io refuse any
request by the Minister to obtain information, including banks’ reasons for closing

Oakbay’s accounts.

(¢)  Third question: Does the current regulatory system provide a mechanism

through which the Minister can intervene at the instance of Oakbay?

For the reasons set out in our previous opinion and repeated in answering the second
question, the regulatory system does not provide any mechanism through which the
Minister may intervene. The Minister’s powers, we repeat, are not inherent: they are
limited to such powers as are conferred on him by statute. No statutory provision gives
him the power to call upon a bank to provide the information which Oakbay wants,
Oakbay’s reliance on the reference to “government policy on banking” in paragraph of
the aide memoire is misconceived. Policy — especially a reference such as this to policy
in its broadest sense — confers no power such as Oakbay contemplates.*? (It may further
be noted that in invoking paragraph 5 of the aide memoire, Oakbay elides the specific

qualification: “but this does not apply to non-complying customers.”)

2 Akani Garden Route (Pty) Led v Pinnacle Point Casing Py;) Ltd 2001 (4) SA 501 (SCA) at para 7

“The word ‘policy® is inherently vague and may bear different meanings. ... I prefer to begin by stating
the obvious, namely that laws, regulations and rules gre legislative instruments, whereas policy
determinations are not, As a matter of sound government, in order to bind the public, policy should
nommally be reflected in such instruments, Policy determinations cannoi override, amend or be in conflict
with laws (including subordinate legislation). Otherwise the separation between Legislature and
Executive wiil disappear, Compare Executive Council, Western Cape Legislature v President of the
Republic of South Afvica 1995 (4) 8A B77 (CC) (1995 (10) BCLR 1289) in pars {62] .... One thing,
however, is clear; policy determinations cannot override the terms of the provincial Act for the reasong
already given, ...”
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In these circumstances the question arises whether in the absence of a statutory
authorisation the Minister may intervene ex necessitate, There appears to be no
successful post-constitutional invocation of the exercise of a power not conferred by
law but of necessity. This is no doubt because of the importance of the rule of law and
the doctrine of legality, which preclude the exercise of a power not conferred by law.
While the Constitution itself contemplates National Treasury and confers certain
powers on it, it significantly does not confer any power to interfere in contractual

relations.

There s, moregver, no true faciual necessity, This is because if payment to employees
cannot be effected through Qakbay’s closed bank accounts, it can of course be made
through intermediaries — like an attorneys’ trust account. More importantly, however,
Oakbay did not indicate whether it has approached any of the other banks identified in
the aide memoive and whether they have refused to open bank accounts for Oakbay,
Accordingly the assertion that all available avenues have been exhansted js not borne
out. In such circumstances the Minister will expose himself to a successful interdict

by a bank were he to assert a power by necessity to intervene at the instance of Oakbay.

Conclusion

For the above reasons we answer the questions for advice as follows:
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(1) Banks are not legally obliged to provide Oakbay with reasons for closing
Oakbay’s accounts,

(2) It would not be permissible for the Minister to approach the banks to request
reasons for the closure of the accouuts, and the banks would not be obliged to
comply with the request by the Minister — even were Oakbay to waive its right
to confidentiality.

(3) Theregulatory systemn does not provide a mechanism through which the Minister
may intervene at the instance of Oakbay.

We shall be giad to make ourselves available to deal with any issves for further advice

or clarification, or seftle any correspondence, should this be required.

We advise accordingly.
1.J. GAUNTLETT SC
F.B. PELSER
Chambers
Cape Town

29 May 2016




SAHARA

h ICT SOLUTIONS PROYIDER

Minister's Office
Ministry of Finance
120 Piein Street
Cape Town

Sahara Computers(Pty}Ltd
839 Garzelle Avenue
Corporate Park

Midrand

28" Jure 2016
Dear Minister Pravin Gordhan,
RE: REQUEST FOR MEETING TO DISCUSS CLOSURE OF SAHARA BANK ACCGUNTS

You may recall that earfier this vear {20 April} Nazeem Howa CEQ of Dakbay Investments sent a letter
0 you, updating you on the develapments at Ozkbay Investments, principally the 140 redundancies
that Sahara was forced to make as a direct result of the closing of our business bank accounts by FiNB,
ABSA, Standard Bank and Nedbank.

Writing to you today as CEO of Sahara | can confirm that vital banking services have still not been
Testored neither t¢ us, nor for that matier other businesses across the Oakbay group, despite the
decislon by our shareholders to step away from the day to day involvement in our business.

inow find myselfin a precarious position where | am forced to make a number of impartant strategic
decisions concerning the future of our business - decisions which will inevitably lead to further

redundancies.

The decistons 1 will be forced to make over the coming weeks wilj not anly affect the livelihoods of the
remaining 103 employees at Sahara, but their families and dependents too.

It would seem that the engagement from my colleagues and me with you on PowerFM on Sunday, 26
June) has been misconstrued in some quarters. | would like to assure you the calls related to the
extremely difficult position we find ourselves in following the banking blackiisting crisis at Oakbay, Our
frustrations are felt by our employees, who fear for their jobs.

Head Office
JHehanneshyurg

£9 Gazelle Avenue
Corparate Park South
Qld Pretoria Matn Road
Migrand, Johanneshurg
South Africa

Frivate Bag X180

Haifway House

1685, Sauth Africa

Tet: (#27 11) 542 1000

IAHARA COMPLUTERY {BT¥} LTD, Fa: (<27 17) 542 1100
Reg. Ho.; 1997/015500/07  Vat No.: 4700182076 e-mail! info@sahara.co,za
Darectars G Naidop | £ Tak viww.sahara,co.za




SAHARA

KT J0LUTIONS FROVIDER

As an addendum 1o this - following our engagement with you on Sunday evening | have also been the
recipient of a threatening phone cali aggressively warning against any further appeals to you regarding
the recpening of Oakbay's bank accounts. i hope you would publicly condemn acts of Intimidation,
which are using your naime, such as this?

Minister, to serve the national purpose 5o t
better economic future, | humbly plead that
oewn employees, and therefore request tha
then brief the rest of my colleagues and o
Secure the future of my remaining 103 em

Yours sincerely

< T

-

Stephan Nel
CEQ, Sahara

LAMARA COIPUTERS (YY) LTS,
Reg. No.: 1997/015590/07 Vat Ho.: 4700182078
Dicecrars G Naldoo | E Tak

t you meet with me,

ke - you say you are here, in your capacity as Treasury
hat 55 million South Africans can have decent jobs and a
you find some way to help us make a small start with our
at your earliest convenience. | can
ur employees on what concrete steps are being made to
ployees, their families and dependents.

Head Oifice
“ohantesturg

B9 Gazelle Avenye
Carporate Park South
Old Pretoria Mait Roang
Migrand, Johanpasburg
South Africa

Private Bag X180
Hatfway House
1685, South Africa

Tel: (+27 11) 542 1000
Fax: (+27 11) 542 1100

e-mail: info@sahara.co.za
W SAhATA, CO.




MINISTER: FINANC E
REPUBLIC OF sOUTH AFRICA

Private Bag X118, Pretoria, 0001, Tel: +27 12 323 8814, Fax: +27 12 303 32682
PO Box, 29, pe Town, BO0D, Tel; +27 21 484 5100, Fax: +27 21 461 2034

Mr Murray Michel
Director

Financial Intelligence Centre
Private Bag X177
PRETORIA

0001

Dear Mr Michel)

2, My understanding is that the entities in the Oakbay group comprise the following:

a} Mining interests in Oakbgy Resources and Energy,Shiva Uranium, Tegeta
Exploration and Resourees, Jic Mining Services and Black Edgg Exploration;

b) Meiia interests in TNA Medig (Py) Ltd, New Age and ANN 7:

c} Other interests in VR Laser Services, Islandsite investrients 180, Confident
Concepls and Jet Airways.,

on 24 May 2016, both of Which | attach) Oakbasc has asserted fhat Absa, FNB,

3. Inthese approaches (oulminating in a lstter of 28 June 2016 following & similar letter i
Nedbank, Sasfin and Standard Bank, without ju;tiﬂcatmn,_ and as ‘the result of an i

business accounts of Oakbay eniities.

4. Oakbay contends that the consequences for jt and its employess (asserted In 1
ifferent letiers ag numbering 4 500 and 7 500) of the closure of accounts are i
setious, following the decisions of KPMG and Sasfin, too, to terminate their Ia
refationships with the Oakbay group ag auditors and JSE Sponsor respectively. ' !
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11.

Clearly the allegations made are inherently adverse to good market conduct
practices and the integrity of our banking (and with it, financial) system. Atthe same
time it would be my concern that no loss of jobs be caused in the South African
economy by any irregularities such as those suggested by Qakbay,

| have pointed out to Qakbay that on the Independent legal advice | had taken, there
are legal impediments to any registered bank discussing client-related matters with
me, and furthermore that I cannot act in any way that undermines the regulatory
authorities. | have however pointed out that QOakbay has legal remedies, including
approaching a court. () attach in that regard my letter of 24 May 2016, with its
attached information document.) | have repeatedly encouraged Qakbay o exercise
recourse to a court to establish the legal proposilions and factual allegations for
which it contends.

Oakbay however, following what It terms “detailed discussions with several fegal
advisors”, expresses “the strong view that given the contractuel rights the banks
have, any lsgal approach may indeed be still-born”. Oakbay also records that it has
been toid by “the key regulators such as the Banking Ombud and the National
Consumer Council that our matter falls outside their jurisdiction. It certainly is our
view that this flies in the face of the Banking Code of Good Practice, yet, as case law
suggest, will fail in a court of law. Given this position, as well as the decisions of the
responsible regulators, we seem to have no aption open to us other than our appeal
to you for assistance.” (Oakbay leiter of 24 May 2016, attached)

Oakbay asserts in the same letter that “no bank has given us any indication of any
wrongdoing on our side”.

This latfer statement is to be viewed In conjunction with an interview of Oakbay's
CEO by Carte Blanche (screened on 19 June 2016), in which Mr Howa stated that
one of the banks closing Qakbay’s accounts gave the following as a reason:

“Without waiving our rights not to furnish reasons for our decision without inviting any
debate about the correctness of our decisions, | point out that the law, inclusive of
South Africa’s Companies Actl, Regulation 43 [sic], Prevention of Organised Crime
Act, Prevention and Combating of Corrupt Activities Act and [the] UK’s Bribery Act
prevent us from having dealings with any person or eniity wholmj a reasonably
diligent (and vigilant) person would suspect that such dealings could directly or
indirectly make us a party to or accessory to contraventions of that law.

. .We have [conducted) enhanced dus diligence of Oakbay entities and as requirad

Qakbay has persisted In its series of approaches directed to me. As appears from
the above, acting on legal advice, it declines to seek any declaratory ruling from a
court to support sither its legal contentions suggeslting a duty on the part of the
Minister of Firance to intervene with the banks or its factual contenfions that the
banks’ conduct has an irregular and indeed improper basis. This stance has
however been accompanied by a series of radio interviews and media statemeants by
spokespersons for Oakbay in which it continues to assert that “the response from the
institutions [is] intransigent™ (as Mr Howa put it in his letter to me of 17 April 2018),
and to assert that the closure of accounts took place on an'irregular basls.

It Is my concern that the continued allegations of iregularity by the banks concemed,
in circumstances in which Oakbay itself refuses to obtain an appropriate declaratory

S
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order from the courts, is harmful to the reputation of South Africa's financial system
within the global financial system. As you are aware, domestic banks are not only
regulated domestically, but also by overseas regulators, in terms of demanding
international  standards lke Basel Il and Financial Action Task Force
recommendations on money-laundering and financing terrorism. Cabinet has also
noted that it is in the national interest to ensure that the domestic financial sector is
regulated according to international standards in order to promote economic growth
and reduce risk to the fiscus.

Cabinet, since the 2008 global financial crisis, took humerous decisions to improve
market conduct practices by financial institutions. This is to ensure that customers of
financial institutions are treated fairly.

In the circumstances, | would be glad to be advised whether or not the registered
banks have indeed reported to the Financial Intelligence Centre (“FIC") as indicated
by the above public statement by Mr Howa, or whether no such reports have been
made.

In the circumstances, | am considering the merits of obtaining a definitive court ruling
on whether:

(a) the Minister of Finance (or Governor of the SARB, or Registrar of Banks) has the
powsr in law ta intervene with the banks concerned regarding their closure of the
Oakbay accounts held with them; and

(b} & basis exists in fact for the contention that the relevant banks terminated the
accounts in question for a reason unrelated to their statutory duties not to have
dealings with any entity ff a reasonably diligent and vigilant person would suspect
that such dealings could directly or indirectly make that bank g party or accessory
to contraventions of the relevant laws (identified above).

As noted above, it is apparent from QOakbay's own public statement to Carte Blanche
an 19 June 20186 that at least one of its erstwhile banks has given as the basis for the
closing of accounts that bank’s statutory duty to report under Financial Intelligence
Centre Act 38 of 2001 {*FICA™).

In view of the above, 1 request you, pursuant to your powers aforementioned, read
with section 29(4)(a) and (¢} of the FICA, to inform me at your very earliest
convenience (if at all possible by 4 August 2016).

{a) Whether FIC has indead received from the aforementioned banks reporis in
terms of the FICA relating to any entities in the Oakbay Group, as listed above (or
otherwise);

(b) over what period(s);
(c) in respect of which entities; and
{d) in what respective amounts relating tc each such entity.

it is not for my purposes necessary, at this stage, {o request further detaiis regarding
the nature of each transaction reported, or the parties thereto, but you may hold a
different view,




17 | copy this letter to the Governor, given the Reserve Bank’s own interest in issues of
financial stability to which | have referred, and to the Registrar of Banks, given his
own institutional interest (in terms of sections 4 and 7 of the Banks Act) in the matters

raised.

18. Your urgent response would pe greatly appreciated,

Yours sincerely

A

PRAVIN 4 GORDHAN, MP
MINISTER OF FINANCE
Date: 28 _ o7 ~ 2o\

cc.  MrL Kganyago
Governor: South African Reserve Bank

Mr K Naidoo
Registrar of Banks: South African Reserve Bank




MINISTER: FINANCE
REPUBLIC OF SOUTH AFRICA

Private Bag X115, Pretoria, 0001, Tei: +27 12 323 8911, Fax: +27 12 323 3262
PO Box 26, Cape Town, 8000, Tel +27 21464 6100, Fax: +27 21 4612934

Mr Kuben Naidoo
Regisirar of Banks

South African Reserve Bank
PO Box 427

PRETORIA

0001

Dear Mr Naidoo
REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF OAKBAY GROUP
1. You will be aware from continued media statemerits by the GED of Oakbay

companies,
2. My understanding is that the entities in the Oakbay group comprise the following:
a) Mining interests in Qakbay Resources and Energy,Shiva Uranjum,Tegeta

Exploration and Resources, JIC Mining Services and Black Edge Expiorafion;

b) Media iriterests in TNA Medla (Pty) Ltd , New Age and ANN 7:

¢) Other interests in VR Laser Services; Islandsite Invesiments 180, Confident
Concepts and Jet Alrways.

6. I have polnted out o Oakbay that on the Independent legal adviee | had taken, there
are legal impediments to any registered bapk discussing client-related matters with
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me, and furthermore that | cannot act in any way that undemmines the regulatory
autherities, 1 have however pointed out that Oakbay has legal remedies, including
approaching a court. (I attach in that regard my letier of 24 May 2016, with its
aftached information document.) | have repeatedly encouraged Oakbay o exercise
recourse 10 a court to establish the legal propositions and factual allegations for
which il contends.

Oakbay however, following what it terms “detailed discussions with several fegel
advisors”, expresses ‘the sirong view that given the contractual rights the banks
have, any legal approach may indeed be still-born” Oakbay also records that it has
been told by “the key regulators such as the Banking Ombud and the National
Consumer Council that our matter falls outside their jurisdiction. I certainly Is our
view that this flies in the face of the Banking Code of Good Practice, yet, as case law

responsible regulators, we seem o have no option open to us other than our appeal
to you for assistance.” ( Oakbay letter of 24 May 201 8, attached)

Oakbay asserts in the same letter that “no bank has given us any indication of any
wrongdoing on otr side*.

This latter statement is to be viewed in conjunction with an intervisw of Oakbay's
CEO by Carte Blanche (screened on 19 June 2018), in which Mr Howa stated that
one of the banks closing Oakbay’s accounts gave the foliowing as a reason.

"Without waiving our rights not to furnish reasons for our decision without inviting an 1%
tlebate about the cofreciness of our decisions, ! point out that the law, inclusive of
Soulh Africa’s Companies Acl, Reguiation 43 [sig], Prevention of Organised Crime
Act, Prevention and Combating of Corrupt Activilies Act and {thej UK’s Bribery Act
prevent us from having dealings with any person or entity whofmj & reasonably
difigent (and vigilant) persen would suspect that such dealings could directly or
indirectly make us a party to or accessory to coniraventions of that law.

... We have (conducteq) enhanced due diligence of Oakbay enilties and as required
by the FICA and have concludsd thai continuing with any bank-custormer relationship
with them would increase our risk of exposure 1o confravention of the mentioned law
o an unacceptabie fevel *

Oakbay has persisted in its series of approaches directed to me. As appears from
the above, acting on legal advics, it declines to seek any declaratory ruling from &
court to support sither its legal contentions suggesting a duty on the part of the
Minister of Finance to intervene with the banks or its factual contentions that the
banks' conduct has an Irregular and indeed improper basis. This stance has
however been accompanied by a series of radio interviews and media statements by
spokespersons for Oakbay in which it continues to assert that “the response from the
institutions fisj intransigent” (as Mr Howa put it in his letter to me of 17 April 2016),
and to assert that the closure of accounts took place on an irregular basis.

It is my concern that the continuad allegations of irregularity by the banks concerned,
in circumstances in which Oakbay itself refuses to obtain an appropriate declaratory
order from the courls, is harmful fo the reputation of South Africa’s financial system
within the global financial system. As you are aware, domestic banks are not only
regulated domestically, but also by overseas regulators, in terms of demanding
international  standards like Basel ||| and Financial Action Task Force
recommendations on money-laundering and financing terrorism. Cabinet has also
noted that it is in the national interest fo ensure that the domestic financial sector is
regulated according to international standards in order to promote economic growth
and reduce risk to the fiscus.

4



12, Cabinet, since the 2008 glabal financial crisis, took numerous decisions to improve
market conduct practices by financial institutions. This is to ensure that customers of
financial institutions are treated fairly at all times,

13. In the circumstances, | am considering the merits of obtaining a definitive court ruling
on the whether-

(2) the Minister of Finance (or Governor of the SARB, or Registrar of Banks) has the
power in law to intervene with the banks concerned regarding their closure of the
Oakbay accounts held with them; and

(b} a basis exists in fact for the contention that the relevant banks terminated the
accounts in guestion for a reason unrelated to their statutory duties not io have
dealings with any entity if a reasonably diligent and vigilant person would suspect
that such dealings could directly or indirectly make that bank s party or accessory
to contraventions of the relevant laws (identified above).

4. As noted above, it is apparent from Cakbay's awn public statement to Carte Blanche
on 19 June 2016 that at laast one of its erstwhile banks has given as the basis for the

closing of accounts that bank’s statutory duty to report under Financial intelligence
Cenire Act 38 of 2001 (“FICA™).

18. In view of the above, | request you fo inform me at your earliest convenience, if at all
possible by the 04" August 2018 of the following:

(a) whether your office has indeed received from the aforementioned banks reports
in terms of the appiicable banking legistation relating fo any entities in the Oakbay
Group, as listed above (or otherwise);

(b) over what period(s);

(¢) in respect of which entities; and

{d} in what respective amounts relating to each such entity.

It is not for my purposes necessary, at this stage {o request further details regarding
the nature of each transaction reported, or the parties thereto, but you may hold a
different view.

16. Your urgent response would be greatly appreciated,

Yours sincerely

e

PRAVIN J GORDHAN, MP
MINISTER OF FINANCE
Date: 2% -o07- 2pi¢

¢c.  MrL Kganyago
Governor: South African Reserve Bank

Mr M Michell
Director; Financial intelligence Centre
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South Alrican Reserve Bank
Gffice of the Governor

Honourable Mr Pravin J Gordhan, MP
Minister of Finance

40 Church Square

Pretoria

Doo2

Dear Wlin GQeorvedbrean

Cabinet's decision on engaging banks on the gclosure of individual bank
accounts
The recent Cabinet's dséision to appoint & subcommittes of three Ministers to engage

banks on the closure of an individual entity bank account refer )

As you khow, the South Africen Reserve Bank (the Bank) ie responsible for the
prudential supervision of commercial banks and the promotion of financlal stabifity;
The Bank pursues an approach 1o regulation and Supervision which is forward looking,
risk based and outoonies focused. it is this approach, ihe high level of observance of
internationsl standards; and the sirong risk mariagement In our domestic financial
services firms which has been credited correctly for the emergence of the Scith
African financial sector fiom the global firancial crisls relaitively unscathed,

The on-going health and effeclive functioning of the financial syslem is an important
component of the success of any modem economy, Given iis impertance, the-finaricial
services saclor camies the responsibiiity of supporting and faellititing Irade,
Infrastructure inveéstment, anchoring capitel raiging activities of hoth thé privete an
public sectors and poviding approprisie and sdequately regulated risncial services
to millions of ordinary peeple. Impertantly, the South Affican finencial services setior
is tast becoming a critical bedrock for the Pan African trads and infrastructyre
development, & key component of the growth anid developmani of the suly-8sharan
economies espacially, It is in this contexi that we would like to raise with you our
conoems regarding Cabinet's proposed afiproach and decislon on the rmafter
pertaining {0 ihe relationship betwaen banks and thelr individual cusiomers,

In fermis of the Finanicial Intefiigence Centre Act, 2601 (Act 38 of 2001).25 amended,
and related regulations thereto, banks are reguired amiongst others t0. aghere to the
hiighest standards of compliance to laws which govern their relationiships with
customers. As such, and In order to ensurs thelr adhisrencs (o these requirements,
they have to continuously assess this risk profiles of thelr customers. As part of these
assessmenis, and within the normal operations of bank, they may have fo close or
alter condftions on customer accounts. In any given peviod, a substantial nuimber of
bank accolints are dlosad or have their condilions altered as provided for in legal

B Bny 497 Pretoia 000) » 579%&”5“ Preipng DGOZ # Jouth Afvica = Te)+27 12 313-8085 = Fax 427 12 315-4181 ~ E-mpit S3oveinortheshin
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contracts which govern these arrangements. This is not only critical for maintaining
the integrity of the financial system, but it is also imporiant for promoting and ensurinig
the on-going financial soundness of banks as prudential institutions, In accordance
with the provisions of the Banks Act {Act 94 of 1980) as amended, and in the public

interest,

Moreover, we note that Cabinet's resolution for certain Ministers to engage with banks
was informed by concerns that the aclions taken by the banks may deisr polential
forelgn investment. We caution against the unintended consequence of this being
viewed as undue pofitical interference in banks' operations, and restricting the ability
of banks to make independent Operational decisions within the parameters of the
existing legal and regulatory frameworks, This could introduca heightened levels of

uncertainty and pose 2 risk to Scuth Africa’s financial stability.

t is the Bani’s view that sufficient remedies and recourse for bank customers exist in
the current financial regulatory framework, including statutory ang voluntary
ombudsmen, as well as the courts. As such, any aggrieved bank customer should
seek reoourss through the said established institutions and processes. This approach
would enhance the crediblity of our institulional and regulatory environment and
restore pubfic trust and investor confidence,

i am at your dispossl to discuss this matter further if required, at your earligst
convenience.

Yours sincerely

Lesetja KyNnyago
Govérnor

Date: .6 ATR2OLG
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1 August 2016 Office of the Director Private Bag X177
Ref: ?4/8/1 - Ministry Tebogo Shakwane Centurion 0046
Tel +27 12 641 6000

Fax +27 12 641 6407
tebogo.shakwane@fic.gov.za

Mr P J Gordhan, MP
Minister of Finance
Private Bag X115
Pretoria

0001

Dear Honourable Minister

REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF
OAKBAY GROUP

| acknowledge receipt of your letter dated 28 July 2018.

I have carefully studied the matters raised in the letter and the request for
information concerning possible reports made under section 29 of the Financial . _
Intelligence Centre Act, 2001 (the FIC Act).

The disclosure of information concerning reports under the FIC Act is strictly
governed by, among others, section 40 of the Act. By virtue of these provisions
the Centre is allowed to disclose such information only in limited circumstances
and only to a limited group of potential recipients. The FIC Act, in section B

29(4)(c), provides for an exception to these controls where such information is
to be used for the purpose of legal proceedings. The mechanism provided for
in the FIC Act where such information is to be tendered in evidence in legal
proceedings is by means of a certificate issued under section 39 of the Act.

Given that your letter indicates your intention to approach a court for a definitive
ruling on certain questions of law, and by virtue of my powers under the FIC
Act, | have decided to issue g certificate under section 39 of the Act, relating to
possible reports that may have been made in relation to the entities mentioned
in your letter. | must emphasise that such a certificate is only to be used for the
purpose of infroducing evidence in legal proceedings and will only confirm or
refute the receipt of reports pursuant to the FIC Act. Such a certificate will not
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disclose any information Concerning the content of any particular report which

the Centre has received.

The certificate will be issued on or before 4 August 2016.

Kind regards

MURRAY MICHELL
DIRECTOR




South African Reserve Bank

Cifice of the Deputy Govermor
Kuben Naidoo

STRICTLY CONFIDENTIAL
2016-08-12

Honourable Mr Pravin J Gordhan, MP
The Minister of Finance

40 Church Square

Pretoria

0001

Dear Minister Gordhan
REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF OAKBAY GROUP

Your letter dated 28 July 2016, regarding the accounts of the Oakbay Group, refers.

The contents of the letter have been noted as well as your intention of approachi'ng_ the
Court for a definitive ruling on the issue. With regard to these issues, the South African
Reserve Bank (“SARB” or "Bank”) has acquired the services of senior legal counset to

provide the Bank with legal advice and guidance in the matter.

In the interim however, you have requested me to address you with regard to any reports
received by the Office of the Registrar of Banks "...in terms of the applicable banking
legistation relating to any entities in the Oakbay Group ...", It is hereby confirmed that to
the best of my knowledge, acting on available information, this Office has not received any
such reports from the banks regarding the issues you raise in your letter. The information
that banks provide to the Finanial Intelligence Centre regarding specific transactions are,
in general, not forwarded to the Office of the Registrar of Banks, ~ " o

| have however been informed by the Financial Surveillance Department of the Bank
(*FSD’) that Standard Bank has informed FSD about a particular foreign exchange
transaction involving VR Laser Asia, an associated company ¢ bay, which could form
the basis of an exchange control related investigation by that department.

Yours sincerely

Kuben Naidoo
Registrar of Banks

Date: |3 '0‘2/?,@(4,
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OAKBAY

INVESTRENTS IPITYILTD
25 July 2016

Minister Pravin Gordhan
Minister of Finance
Republic of South Africa

Dear Minister

Closing of Oakbay Bank Accounts

Thank you for your letter dated July 14 which I received on July 18,

My apologies for not sending you the bank letters, Unfortunately, I did not have the
request in the notes I jotted down at our last meeting. ] have, however, attached the
notice letters from all four banks today.

Hopefully, we can jointly find a way to understand the real reasons for the banks
decision to unilaterally close our accounts,

With regards to your question about the letter in the public domain, it is critical that
you see the correspondence within the context of the letters that followed (attached for
your ease of reference) in which we asked the writer to clarify his reference to the
many pieces of legislation and whether Standard Bank had found any evidence of us
transgressing any piece of legislation.

For the record, we have made the same request to each of the banks and to date we
have not been provided with a single example of where we have transgressed any of
the legislation mentioned in their letters. Further, we have not once had a query from
any of the banks on any of our transactions. In detailing the contents of the Standard
Bank letter in my TV interview with Carte Blanche, I was merely trying to illustrate
that these were the allegations that were being made, but without being provided with
a shred of evidence.

We have not decided against approaching the courts, Our first priority has been to
move decisively to stabilize the business, ensure some level of sustainability which
would safeguard the 7500 jobs across our business. Once we have achieved a
moderate level of stability and sustainability and when we desm our current initiatives
to reverse the current position are exhausted, we wil certainly consider the legal
option which we understand to be a lengthy and arduous process. As you would
understand, without banking facilities we won't have a business to operate well before
the conclusion legal proceedings.

Let me also clearly state our support for any and all legislation which advances the
clampdown on corruption and money-laundering. As such, please be assured that
despite the many unproven media articles, as a company we will not be party in any
way to any steps to undermine the financial stability of our country.

Tel.: +2711 5421000 Fax: +27 11 542 1100 www,oakbay.co.za




Finally, let me assure you of our support for all initiatives to create and sustain jobs
within our economy. With reference to your cornments about the recent disciplinary

of our disciplinary code and that our processes are fully compliant with the existing
legislation. If you so wish, I can provide you with greater detail on this matter when
WE next meet,

Let me also assure you that no maiter the outcome of the hearing, the number of jobs
that exist at ANN7 will continue to increase as we offer young South Africans an

charged with leading the business, we will continue to build our business on sound
and good govemance, always using our constitution as 4 guiding principle,

I ' would also like to give you an update on the ripple-effect the banks' actions have had
on Oakbay and its operations when we meet hopefully in the not too distant future. I
will also bring along my full file of all the correspondence with the banks so that you
can understand our frustration at not getting a proper explanation for their
unprecedented action.

Yours sincerely

Nazeem Howa

Menn

Chief Executive
Oakbay Investments
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MINISTER: FINANCE
REPUBLIC OF SGUTH AFRICA

Private Bag X115, Pretoria, 0001, Tel: +27 12 322 8911, Fax: +27 12 323 3282
PO Box 29, Cape Town, 8000, Tet: +27 21 464 5100, Fax; +27 21 461 2934

Mr Nazeem Howa
Chief Executive Officer
Oakbay Investments
144 Katherine Street
SANCTON

2031

Dear Mr Howa
CLOSING OF OAKBAY BANK ACCOUNTS

Your letter of 25 July 2016 refers.

The letter does not indicate why "the full file of all the correspondence with banks” (as you
term it} has not been provided. Every opportunity has been provided for Qakbay to do so
since your first approach to me in April.

My letter dated 24 May 2016 recorded that you had undertaken to provide “aff relevant
information”, based on my request at the meeting for all relevant correspondence from
banks. | requested again this information in my letter of 14 July 2016 when | also pointed
out that to date | had not received any copies of these letters from banks related (o the
closure of your accounts,

It is concerning that Oakbay still does not accept that the Minister of Finance, in law, is
unable to interfere with the relations between registered banks and their clienis. This
assertion by Qakbay also remains inconsistent with the legal advice that Oakbay has
received from several of its own legal advisers. This (as explicitly recorded by you in your
previous correspondence) is that it has no case against the banks arising from the closing of
the accounts.

In regard with the contention in the third paragraph of your letter that "the real reasons” for
the banks' closing of accounts have not been disclosed, Oakbay's suggestion that the
closure of its accounts was iregular (this in conflict with both the legal advice | have
received and that which you have recorded you have received) continues to be a serious

| am also concerned if Oakbay continues, as first stated in correspondence four months ago,
with the possible contemplation of implementing job losses among its employess (and to
subject certain of its journalist-employees to disciplinary proceeding ).



Under these circumstances, further delay is clearly undesirable in my consideration of the
matter. Should you wish to honour the undertaking made and recorded on 24 May and
again on 14 July, or would like to make any further representations to me, I requsst that you
convey these elecironically to me by 9h00 on Friday, 12 August 2016. On recsipt of the
above documents, | shall then schedule a meeting with you as requested in your lefter and
in your earlier Istter dated 18 July 2616.

Yours sincerely

e
e F?

yd - ﬂ o gi- IAJ;\.(
s

PRAVIN J GORDHAN, MP
MINISTER OF FINANCE
Date: 0 - ¢%- 246G




Rebecca Tee
\

From: Ministry Registry

Sent: 17 August 2016 06:22 AM

To: Ismail Momoniat; Rebecca Tee
Subject; FW: Closing of Oakbay Bank Accounts

For your information.

rirom: Nazeem Howa ]mailto:nazeemh@oakbay.co.za]

Sent: 17 August 2016 06:06 AM
To: Ministry Registry
Subject: Re: Closing of Oakbay Bank Accounts

Dear Ms Scott

Iam currently out of the country. | will respond formally upon my return to South Africa.

“‘Nazeem

From: Ministry Registry <Minreg.Registry@treasury.gov.za>
Date: Wednesday, 10 August 2016 at 3:57 PM

To: Nazeem Howa <nazeemh@®@oakbay.co.za>

Subject: Closing of Oakbay Bank Accounts

Dear Mr Howa

Please find attached correspondence for your attention from Minister of Finance.
Please could ! humbly request that you confirm receipt.

Kind regards

Joanne Scott
Ministry of Finance
40 Church Square, Old Reserve Building, PRETORIA
:Private Bag X115, PRETORIA, 0001
“Tel: +27 12 315 5158
ax: +27 12 323 3262
Mobile: +27 72 257 7961

E-maii for official correspondence; minreg@treasury.qov.za

DISCLAIMER:
This email and its contents are subject to our email legal notice which can be viewed at

http://www.treasury.gov.za/Email Disclaimer html




INVESTMENTS (PTY) LTD.

09 September 2016

The Hon Pravin Gordhan
Minister of Finance
Pretoria

Dear Hon Minister

Thank you for your letter of August 10, and my apologies for not responding earlier.

I am very bappy to share with you my full file of correspondence with the banks as
suggested in my last letter to you. It makes for interesting reading.

I would prefer if possible that we meet to discuss the processes we have engaged in as
they have been supplemented by several meetings and telephone calls which will add
considerable flavour to the correspondence and provide you with a much fuller
picture.

I am happy to meet at your convenience to show you my file and inform you of my
various meetings and telephone calls.

I am happy to further engage constructively with the other points you make in your
letter which [ believe can best be dealt with thiough a meeting, rather than letters.

Yours sincerely

i\lazeem Howa
Chief Executive

DIRECTORS : N HOWA | A CHAWLA | R RAGAVAN

144 Katherine Street, Grayston Ridge Office Park
Block A Lower Ground Floor, Johannesburg, South Africa
Tel.: 427 11 262 3870 www.oakbay.co.za
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Offics of the Director Private Bag X177
;Q?ggfatﬁojamjsw Tebogo Shakwane Centurich 0046
Tel +27 12 641 6000
Fax +27 12 641 6407
tebogo.shakwane@ﬁc.govza

MrPJ Gordhan, MP
Minister of Finance
Private Bag X115
Pretoria

0001

Dear Honourable Minister

REPORTS BY REGISTERED BANKS REGARDING ACCOUNTS OF QAKBAY
GRoOUP

I refer to your letter of request dated 28 July 2016 and my subsequent reply dated 1
August 20186.

of the Financial Intelligence Centre ("the Centre™).

Herewith plsase find attached a Certificate, issued under my hand in terms of section
39 of the Financial Intelligence Centre Act (“the Act’) in which certain information as
reported to the Centre in terms of section 29 of the Act (subject to section 38(3) of the

Act in respect of protecting reporters' identities) is set out.

In addition, please note that in terms of section 39 of the Act, a certificate issued by an
official of the Centre that information specified in the certificate was reported or sent to

evidence would be admissible.

Kind regards
AN
. f
MURRAY MICHELL
DIRECTOR

financial intelligehce[ cen%___,/

REPUBLIC OF SOUTH AFRICA
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CERTIFICATE IN TERMS OF SECTION 39 OF FINANCIAL INTELLIGENCE
CENTRE ACT, 2001 (ACT NO 38 OF 2001)

| the undersigned,

MURRAY STEWART RODON MICHELL
An official of the Financial Intelligence Centre ("FIC”), hereby states that:

1. The Financial Intelligence Centre {Centre), was established in terms of
section 2 of the Financial Intelligence Centre Act 38 of 2001 (“the Act”)

2. Section 3 of the Act states that the principal objective of the Centre is
to assist in the identification of the proceeds of unlawful activities, the
combating of money laundering activities and the financing of terrorist

and related activities,

3. 1am appointed under section 6 of the Act as the Director of the Centre.

4. My responsibilities as the Director are defined in section 10 of the Act

and includes;
4.1 the performance by the Centre of its functions and

4.2 taking all decision of the Centre in exercise of its powers in
performance of its functions, except those decisions taken in
consequence of a delegation or instruction in terms of Section 16 of

the Act.




. A function of the Centre is to receive suspicious transaction reports,

reported / sent to the Centre as contemplated in Section 29 of the Act,

. On 28 July 2016 | received a request for information from the Minister

of Finance; the request is attached as Annexure A.

. | studied the request and:

7.1 was satisfied that there was legal merit and relevance in the
request as it relates to the Centre’s mandate, powers and functions

and

7.2 noted that the request did not contain data discriminators in relation
to the persons or entities mentioned in the request.

. The Centre used the following data discriminators to identify the

information specified in this certificate relating to persons or entities

associated with the persons or entities mentioned in the request:

et N BT | 8y : s e
6602056081184 31 AJAY KUMAR

6806145105080 GUPTA | aK ATUL KUMAR

7004042051081 GUPTA lc CHETAL)

7005101418186 GUPTA S SHIVANI

7208056345087 | GUPTA RK RAJESH KUMAR

7710240935087 | GUPTA A ART)

8607146112184 GUPTA Vv VARUN

9408046139081 SINGHALA |8 SRIKANT (Minor)
9511156045087 | SINGHALA | & SASHANK (Minor)
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Keon Diamonds ’ 2003/017679/@7 .
Afripalm Managed Services ] 2007/026575/07
Afripalm Resources ‘ 2006/011933/07
Comair [ 1967/006783/06
Confident Concept ] 2006/023982/07
Cyret Technologies , 2008/014823/07
Green Fig Trading 5 ’ 2005/021117/07
Infinity Media Networks 2011/003219/07
Islandsite Investments 254 2007/035464/07
JIC Engineering Services ‘ 2007/005004/07
JIC Mining Services Africa 2007/011186/07
JIC Mining Services Asia 2007/008414/07
Moetapele Projects 2006/021771/07
Northam Platinum ' 1977/003282/06
Sahara Computers ’ 1997/015590/07
Sahara Media Holdings ‘ 2006/013459/07
Sahara Press ' , 2006/010256/07
Shiva Uranium ( 1821/006955/06
Sunzi Equity investments [ 2004/014322/07
Surya Crushers ) 2012/037510/07
Thelo Cement ’ 2006/028825/07
Thelo Investments 2006/031859/07
Tna Media 2010/006569/07
Uni Africa Holdings 2004/015237/07
Vusizwe Media 2008/023317/07
Woodiane Consortium 2007/031952/07

9. By virtue of the powers vested .in me as the Director of the Centre
under section 39 of the Act, and subject to section 38(3) in respect to

protecting the identity of the reporter,

| hereby confirm that the




information set out below was reported or sent to the Centre in terms of
Section 29 of the Act:

w. | Date STR Number |2 Value
2012-12-10 I STR/00040/20121210/I/E . Ajay Kumar Gupta
1 859,933
2013-05-17 | STR/00155/20130517/)E Ajay Kumar Gupta
2 961,932
2013-05-17 | STR/00167/20130517/i/E Atul Kumar Gupta
3 961,932
2013-05-17 | STR/00179/2013051 7E | Rajesh Kumar Gupta
4 Shubhangi Gupta 31,009
2013-05-20 STR/00061/20130520//E | Atul Kumar Gupta
5 948,150
2013-07-11 | STR/00161/2013071 TWE | Atul Kumar Gupta
6 961,932
2014-02-06 | STR/D0224/201 40206/I/E | Atul Kumar Gupta
7 38,000,000
2014-02-07 STR/00043/20140207//E | Atul Kumar Gupta
8 38,000,000
2014-04-10 | STR/00102/20140410/I/E TEGETA RESOURCES (PTY)LTD
9 ‘ 5,000,000
2014-07-24 { STR/00391/201407247/E JNT CHAWLA-A/GUPTA-RK
10 Rajesh Kumar Gupta 32,045
2014-12-12 | STR/00093/20141 212//IE | OAKBAY RESOURCES AND
11 ENERGY (PTY)LTD 2,000,000
2014-12-15 | STR/D0026/20141215/I/E Atul Kumar Gupta
12 1,070,749
2015-02-06 | STR/00441/20150206//E SHIVA URANIUM LTD
13 6,000,000
2015-03-16 | STR/00221/20150316/I/E SAHARA COMPUTERS (PTY)LTD
Ajay Kumar Gupta 1,550,000
Atul Kumar Gupta
14 Rajesh Kumar Gupta
2016-01-26 | STR/00131/20160126/I/E ANNEX DISTRIBUTION (PTY)LTD
15 1,242,386
2016-02-04 | STR/0021 3/20160204//E | Atul Kumar Gupta
16 17,133,000
2016-02-05 | STR/00573/20160205/I/E SAHARA HOLDINGS (PTY)LTD Multiple
17 Atul Kumar Gupta Transactions
2016-02-05 | STR/00589/20160205/I/E SAHARA HOLDINGS (PTY)LTD Mulfiple
18 Atul Kumar Gupta Transactions
2016-02-07 | STR/00007/20180207/I/E SAHARA HOLDINGS (PTY)LTD
19 4,250,000
4

&



. 'Rand Value.

Row |Date .~ [STR Number | Subjects Reported , 1 V:
e e e T AR Rl A L Reported
2016-02-07 ) STR/00008/20160207/I/E SAHARA HOLDINGS (PTY)LTD
20 11,475,000
2016-02-09 | STR/00008/20160209/I/E Rajesh Kumar Gupta
29 Atul Kumar Gupta 18,146,000
2016-02-26 | STR/00595/20160226/1/E SAHARA COMPUTERS (PTY)LTD Multiple
Rajesh Kumar Gupta Transactions
Atul Kumar Gupta
P Chetali Gupta
2016-02-29 | STR/00626/20160229/I/E ANNEX DISTRIBUTION (PTY)LTD Multiple
23 Transactions
2016-03-04 | STR/00338/20160304/I/E ISLANDSITE INVESTMENTS ONE Muiltiple
HUNDRED AND EIGHTY (PTY)LTD Transactions
24 Atul Kumar Gupta
2016-03-07 | STR/00015/20160307/I/E OAKBAY INVESTMENTS (PTY)LTD Multiple
ISLANDSITE INVESTMENTS ONE Transactions
HUNDRED AND EIGHTY (PTY)LTD
Arti Gupta
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
25
2016-03-17 | STR/00474/20160317/1/E SAHARA DISTRIBUTION (PTY)LTD Multiple
26 Transactions
2016-03-17 | STR/00084/20160317/I/E CORRECT MARKETING C C
27 5,000
2016-03-18 | STR/00013/20160318/I/E SAHARA HOLDINGS (PTY)LTD Multiple
SAHARA COMPUTERS (PTY)LTD Transactions
28 Atul Kumar Gupta
2016-03-31 | STR/00149/20160331/E MABENGALA INVESTMENTS (PTY) Multiple
LTD Transactions
Rajesh Kumar Gupta
29
2016-03-31 | STR/00156/20160331/I/E Atul Kumar Gupta
Multiple
30 Transactions
2016-03-31 | STR/00158/20160331/)/E MABENGALA INVESTMENTS (PTY) Multiple
LTD Transactions
31 Rajesh Kumar Gupta
2016-03-31 | STR/00172/20180331/I/E Atul Kumar Gupta Multiple
32 Transactions
2016-03-31 | STR/00187/20160331/I/E OAKBAY INVESTMENTS (PTY)LTD Multiple
Arti Gupta Transactions
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
33
2016-03-31 | STR/00357/20160331/|/E TNA MEDIA (PTY)LTD Muitiple
| 34 Atul Gupta Transactions

5




STR Number = . Subjects Reported Rand Value
% | e P b e LR BT S ST T ‘ .-+ Reported
2016-03-31 | STR/00367/20160331/I/E TNA MEDIA (PTY) LTD Multiple
35 Atul Gupta Transactions
2016-03-31 | STR/00385/20160331/I/E SURYA CRUSHERS (PTY)LTD Multiple
36 Varun Gupta Transactions
2016-03-31 | STR/00275/20160331/I/E NEWSHELF 960 (PTY)LTD Multiple
37 Transactions
2016-03-31 | STR/00158/20160331/I/E MABENGALA INVESTMENTS PTY
38 LTD 10,000,000
39 | 2016-03-31 | STR/00187/20160331/I/E OAKBAY INVESTMENTS(PTY) LTD 374,713,609
2016-04-01 | STR/00338/20160401/1/E ISLAND SITE INVESTMENTS ONE 158,278,904
HUNDRED (PTY) LTD
Arti Gupta
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
40
2016-04-05 | STR/00374/20160405/)/E BLACKEDGE EXPLORATION (PTY) Multiple
41 LTD Transactions
2016-04-06 | STR/00360/20160406/I/E CONFIDENT CONCEPTS (PTY)LTD Multiple
Rajesh Kumar Gupta Transactions
42 Varun Gupta
2016-04-07 | STR/00011/20160407/I/E Varun Gupta
43 282,074
2016-04-07 | STR/00166/20160407/)/E SHIVA URANIUM LIMITED 125,848,620
Atul Kamar Gupta
44 Varun Gupta
2016-04-07 | STR/00276/20160407/I/E | | NFINITY MEDIA NETWORKS (PTY)
LTD 24,115,385
Atul Kumar Gupta
45 Varun Gupta
2016-04-08 | STR/00429/20160408//E | INF INITY MEDIA NETWORKS (PTY) ]
LTD 6,938,305
Atul Kumar Gupta
46 Varun Gupia
2016-04-11 | STR/00011/20160411//E | Atul K Gupta
47 531,670
2016-04-11 | STR/00302/20160411//E SAHARA DISTRIBUTION {(PTY)LTD
48 Atul Kumar Gupta 100,000
2016-04-11 | STR/00314/20160411/I/E SAHARA COMPUTERS (PTY)LTD
49 Atul Kumar Gupta 5,018,417
2016-04-11 | STR/00348/20160411/I/E SAHARA SYSTEMS {PTY)LTD
50 Atul Kumar Gupta { 2,000,000




Row | Date . . . | STR Number -~ .0 Subjects Reported Value
Nosy| R e A e B e ey Lio.owo G il Reported
2016-04-11 | STR/00503/20160411/I/E SAHARA DISTRIBUTION (PTY)LTD
51 Atul Kumar Gupta 4,992,558
2016-04-12 | STR/00385/20160412/1/E Arti Gupta
52 86,579
2016-04-12 | STR/00396/20160412/I/E Chetali Gupta
53 Atul Kumar Gupta 119,766
2016-04-12 | STR/00405/20160412/I/E SAHARA CONSUMABLES (PTY)LTD
54 Atul Kumar Gupta 4,016,374
2016-04-12 | STR/00460/20160412/I/E ANNEX DISTRIBUTION (PTY)LTD
55 Atul Kumar Gupta 3,657,164
2016-04-13 | STR/00034/20160413/I/E SAHARA COMPUTERS ( PTY)LTD
Atul Kumar Gupta 41,833,304
56 Chetali Gupta
2016-04-13 | STR/00374/20160413/I/E | TNA MEDIA (PTY) LTD
57 . Atul Gupta 7,999,092
2016-04-19 | STR/00432/20160419//E | UN| AFRIKA HOLDINGS (PTY) LTD Multiple
58 Atul Gupta Transactions
2016-04-21 | STR/00090/20160421/I/E ISLANDSITE INVESTMENTS ONE
UNDRED (PTY)LTD 172,464,887
Arti Gupts
Atul Kumar Gupta
Chetali Gupta
Rajesh Kumar Gupta
59
2016-04-21 | STR/D0607/20160421//E CONFIDENT CONCEPTS (PTY)LTD
Rajesh Kumar Gupta 78,859,600
60 Varun Gupta
2016-04-21 | STR/00586/20160421/I/E | ANNEX DISTRIBUTION (PTY) LTD
SAHARA COMPUTERS (PTY)LTD 876,001
61 SAHARA HOLDINGS (PTY) LTD
2016-04-21 | STR/00455/20160421/1/E OPTIMUM COAL MINE PTY LTD
62 1,372,756,000
2016-04-21 | STR/00511/20160421/I/E KOORNFONTEIN MINES (PTY)
63 1,207,859,627
2016-04-22 | STR/00908/20160422/)/E | ANNEX DISTRIBUTION (PTY) LTD
SAHARA COMPUTERS (PTY)LTD 256,476
84 SAHARA HOLDINGS (PTY) LTD
2016-05-06 | SAR-160506-0000129 OAKBAY RESOURCES AND ENERGY
65 {(PTY)LTD 327,421,132
2016-05-06 | SAR-160506-0000130 SHIVA URANIUM LTD
66 327,421,132




2016-05-11 | STR-160511-0000323 OPTIMUM MINE REHABILTTATION 1,341,426,552
_ TRUST _
B7 |
2016-05-11 | STR-160511-0000375 OPTIMUM VLAKFONTEIN MINING 410,237
AND EXPLORATION PTY LTD
68
20160511 | STR-160511-0006357 OPTIMUM OVERVAAL MINING AND 416,080
” EXPLORATION PTY LTD
2016-05-11 | STR-160511-0000435 OPTIMUM COAL TERMINAL PTY 173,244,016
LTD
70 |
2016-05-16 | SAR-160506-0000730 SHIVA URANIUM LTD 510,064,228
71
2016-06-03 | STR-160603-0000380 OAKBAY INVESTMENTS (PTY) LTD 407,332,455
72 L
{

T

10.1n terms of section 39 of the Act, a certificate issued by an official of the
Centre that information specified in the certificate was reported or sent
fo the Centre in terms of Section 28, 29 or 30(2) or 31 is (subject to
Section 38(3)) on its mere production in g matter before court

admissible as evidence of any fact contained in it of which direct oral

evidence would be admissible.

Issued under my hand at CAPE TOWN on 04 August 2016.

(O A

MURRAY STEWART RODON MICHELL
DIRECTOR: FiC
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ATTORNEYS

DELIVERED BY EMAIL

Johannesburg Office
155 5th Street

South African Reserve Bank Sandton 2196 South Africa
] i Private Bag 10015

Attention: Registrar of Banks Sandton 2146

Email: rene.vanwyk@resbank.co.za Docex 111 Sandton

Tel  +27 11 535 8000
Fax +27 11 535 8600
www.werksmans.com
enquiries@werksmans.com

YOUR REFERENCE:

OUR REFERENCE: Mr E Levenstein/OPTI13168.19/#3821963v2
DIRECT PHONE: +27 11 535 8237

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS: elevenstein@werksmans.com

27 June 2016
URGENT

Dear Sirs
OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 As you are aware, Optimum Coal Mine Proprietary Limited ("OCM"), the company that owns
the Optimum coal mine, was placed in business rescue on 4 August 2015 and remains in
business rescue.

2 We act on behalf of Piers Marsden and Peter van den Steen, the joint business rescue
practitioners of OCM and on behalf of OCM.

3 OCM is the beneficiary of the Optimum Mine Rehabilitation Trust Fund ("Trust™), a Trust
established for the purpose of holding funds to secure the environmental rehabiiitation
obligations of OCM,

4  There is currently an amount of approximately R1.5 biilion which is held in an account, in the
name of the Trust, with The Standard Bank of South Africa Limited ("Standard Bank"),

3  Standard Bank has advised the trustees of the Trust that it does not intend to establish
business relationships with Tegeta Resources and Exploration Proprietary Limited ("Tegeta")
(who nominated, and who subsequently have been appointed, the trustees of the Trust) and
that it will be terminating its relationship with all companies in the Tegeta group.

& OCM is a subsidiary of Tegeta,
7  The effect of this is that Standard Bank will be closing the Trust's bank account and has

requested that the Trust’s funds be transferred to another banking institution, with the written
approval of the Department of Mineral Resources ("DMR"™).
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transferred to the Bank of Baroda, provided they are 3 bank registered as such by the South
African Reserved Bank ( "SARB") and recent press reports which have indicated that SARB is
investigating the Bank of Baroda, the business rescue Practitioners have requested us tg write
to you to €nquire whether SARB has 3 i

10 we Understand that the DMR has approved of the transfer of the funds, Subject to the
condition referred to above, and that the transfer of the funds is imminent,
11 vyour Urgent attention and response to this wouid be appreciated,

12 We look forward to hearing from you,
Yours faithfuily

Werksmans Attorneys
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